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Foreword

Miranda Forsyth researched and wrote this book while teaching at the University
of the South Pacific Law School in Vanuatu for the past six years. During this
time, she acquired depth and breadth of knowledge of law and kastom in the
South Pacific beyond Vanuatu from students who attended her classes from
island societies all over the South Pacific. She also enjoys a broad network of
indigenous and non-indigenous friends in Vanuatu who are deep thinkers and
repositories of great learning about Melanesian kastom. All this combines with
the sharpness of Miranda Forsyth’s intellect to equip her to write an ambitious
book such as A Bird that Flies with Two Wings.

One thing that impresses about the book is the wide-angle lens through which
it views not just one island or language group of Vanuatu, but the whole, broad
diversity and patterns of Vanuatu kastom and how that plurality interacts with
the entire national criminal justice system of Vanuatu. That ambition has
demanded impressively extensive fieldwork. There is no more important calling
for social scientists born in Australia, like Miranda Forsyth, than to document
and draw out the implications of the diversity of the cultures of the South Pacific.
No part of the world has more linguistic and cultural plurality than Melanesia.
As geographical mobility increases, almost everywhere in the world is becoming
more culturally diverse than it used to be. At the same time, everywhere in the
world is caught up in certain homogenising influences of globalisation. So there
is special merit in ANU E Press concentrating its admirably open-access
publishing on lessons from the most diverse part of the world on how it sustains
that diversity while coping with globalisation that homogenises.

There are few more globalised institutions than criminal justice. Until a couple
of centuries ago, very few societies had the distinction between criminal and
civil law that was invented in Europe. Today every nation in the world recognises
that distinction in its law. It was only in 1829 that Sir Robert Peel introduced
the organisational innovation of a paramilitary organisation dedicated to crime
control when he established the London Metropolitan Police. That institution
has utterly globalised. There is no city in the world one can visit without seeing
police in their almost invariably blue uniforms. Before Peel’s Metropolitan Police,
constables were generalist regulators of overwhelmingly civil law obligations.
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My own view is that the globalising Peelian revolution in policing was a desirable
and necessary thing for metropoles such as London, but not a good thing for
village societies such as Vanuatu.1 Vanuatu might be better served by regulatory
generalist village constables rather more like the village constables of
eighteenth-century England, America or France. One reason for this is apparent
in Miranda Forsyth’s work: village constables can get most of their work done
by going with the grain of customary law, and this depends on rich local cultural
knowledge more than police academy training in criminal law and its
enforcement. At the same time, a degree of training in formal Western law can
give the village constable a role as a check on customary abuses of power—for
example, of husbands against wives. Miranda Forsyth’s text is full of insight on
formal law as a check and balance against the abuse of power by informal law,
and vice versa.

This book also shows some of the ways in which the prison is a less than
comfortable transplant from the North Atlantic to the South Pacific. While
Vanuatu was not a penal colony, nearby Australia was a British penal colony
and New Caledonia a French one. The colonies of the South Pacific were formed
at the time of the great debate between the penitentiary and banishment to
remote territory (transportation). Siberia was the only part of the world that was
a bigger destination for transported European convicts than the South Pacific.
The greatest intellectuals of the dominant powers of the transportation
era—Bentham in England, de Toqueville in France—concluded that the
penitentiary was a civilisationally superior innovation for inducing penitence,
so transportation to the South Pacific ceased and instead prisons were built all
over the Pacific. An irony was that the destination region had no history of
building prisons, but a rich variety of traditions of banishment, including
banishment across the ocean. Just as Vanuatu needs a Peelian police presence
in its capital city, so it probably needs a prison there for some of those banished
from or disaffected with village life, who migrate to survive on the edge of urban
life. It is, however, harder to understand the justification for the literal carceral
archipelago of lockups right across the South Pacific.

This book is a contribution to legal pluralism as a theoretical tradition—a
profound and nuanced one. Readers of the book will acquire a richer
understanding of the options for how state and non-state justice systems can
productively and counterproductively interact. It turns out that most citizens
of Vanuatu find some things that they like about their state and their non-state
justice systems, and some things they don’t like about both. This is the empirical
foundation for the imaginative theoretical and policy analytical work Miranda
Forsyth tackles in exploring options for synthesis, for different kinds of checks
and balances between state and non-state law.
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Myopically conservative political leaders in nations such as Australia often
excoriate the idea of granting recognition to indigenous customary law by saying
something like, ‘We have one law that applies to all Australians.’ Actually, we
don’t. If you belong to the tribe called stockbrokers, with its special initiation
rituals and sacred meeting places, you are subject to special laws that do not
apply to those forbidden from entering the sacred meeting places where
stockbrokers conduct their rituals to call forth the bulls and ward off the bears
that capitalists fear. As a stockbroker, you have little to fear from the criminal
law that applies to all; your biggest fear, apart from the bear, is that the
membership of the exchange will vote to banish you or suspend your membership
for a period. Likewise if you are a doctor, one of the worst things that can happen
to you is your professional college suspending your right to practice. Few matters
of social protection in complex modern societies are as important as protecting
us from dishonest or unprofessional financial brokers and doctors. Yet as a society
we choose not to use the criminal law as the main defence against their predations.
Multinational corporations have hugely significant private justice systems of a
transnational reach that state justice systems cannot match. Even smaller
organisations such as schools—private and public—have private justice systems.
Hence, if one child criminally assaults another in the school playground, rarely
will the police be called. The school will often mobilise its school anti-bullying
policies and convene a gathering of affected students, teachers and parents to
decide on a remedy or sanction.

Larger education institutions such as universities these days have their own
private police; if an assault occurs in a lecture theatre, they will be called to
manage the situation rather than the public police. In modern complex societies,
according to Clifford Shearing, we move from one bubble of private security to
another. We land at an airport and are protected by airport security; we stop at
a shopping mall and are protected by mall security; we go to a workplace to be
protected by workplace security; or to a nightclub protected by its security.
The main role of the state police has become to look out for us when me move
from one bubble of private security to another. This is the paradox of
contemporary legal pluralism and why we have so much to learn from the
sharper, more visible contests between state and non-state regulatory orders in
a place such as Vanuatu. While globalisation in some ways—for example, Peelian
police, prisons, courts—makes Vanuatu more like the West, in other ways
globalisation is making the West more like Vanuatu, with the global proliferation
of more and more private justice systems and private policing bubbles.

This book therefore does much more than simply instruct us in some important
lessons in how law does and might work in Melanesia. It also contributes some
remarkably clarifying thinking about different ways we might craft legally
pluralist governance. It is possible for the strengths of formal law to cover
weaknesses of customary law and vice versa. It is possible for one form of law
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to reinforce and enable the productive development of the other. Equally, it is
possible for formal law to crush virtues of kastom and for kastom to crush virtues
of formal law. Miranda Forsyth’s thinking on these questions is much more
systematic than anything that has gone before. It is a tour de force of criminal
justice in Vanuatu and of the complexes of legal pluralist policy choice. This is
also imaginative scholarship that takes us on a journey of enjoyable reading.

John Braithwaite
RegNet, College of Asia and the Pacific
The Australian National University

ENDNOTES
1  Dinnen, Sinclair and Braithwaite, John 2009, ‘Reinventing policing through the prism of the colonial
kiap’, Policing and Society.
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Prologue

In 2001, I spent a year as a volunteer prosecutor in the Public Prosecutor’s Office
in Vanuatu, a small country in the South Pacific spread over approximately 83
inhabited and uninhabited islands. On one occasion, relatively soon after I had
arrived, I went with some members of the Vanuatu Police Force to serve
summonses in remote villages on one of the outer islands. We took a four-wheel
drive and set out, following barely marked tracks, through the dense bush. From
time to time, we arrived at villages consisting of leaf houses and surrounded by
gardens used for subsistence agriculture, with perhaps only an odd yellow
gumboot or an empty packet of rice lying around as a sign of modern life. On
entering the village, we would announce why we had come and flourish a very
white paper summons. Inevitably, the chief of the village would come to speak
with us and explain in a bemused manner that the dispute that was the subject
of the summons had been ‘stretem long kastom finis’ (resolved in a customary
manner already), often many months previously, and that everyone had forgotten
about the conflict and had got on with their lives. The police were then in the
unenviable position of having to explain that, nevertheless, the defendants
would still have to attend court on the named day at the named time. Each time,
the villagers would resignedly accept the summons and in return ply us with
green coconuts and ripe pawpaw.

This excursion was the first time that I became aware of the indigenous system
of conflict management (the ‘kastom system’) in Vanuatu—a system that was
unofficial and illegitimate in the eyes of the State, but that in effect was
responsible for the maintenance of peace and harmony in most communities
throughout Vanuatu. From time to time during that year, I came across other
references to it: a complainant would tell me not to proceed with a case a few
days before trial because the chiefs had dealt with it, or a defendant would plead
in mitigation that he had already paid several pigs and fine mats in compensation
to the victim’s family. I occasionally heard intriguing references to ‘kastom kots’
(customary courts) with written records of decisions and written laws. At the
same time, I found myself working in an official system based on a Western
model that seemed to suit the local circumstances like an old shirt several sizes
too small—never fitting or working properly and constantly needing to be
mended or ‘strengthened’, as the official development jargon put it.

When the year finished, I decided to investigate this kastom system of which I
had had so many glimpses and hints, but had not been able to find discussed in
any document or text. In particular, I wanted to discover what its real
relationship with the state system was, and whether it was working, or whether
the two systems were, as I suspected from the few times I had seen them involved
in the same case, undermining and competing with each other. This book,
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therefore, investigates the problems and possibilities of plural legal orders
through an in-depth study of the relationship between the state and kastom
justice systems in Vanuatu.

To date, studies of conflict management and customary law in Vanuatu by legal
scholars have been limited to an investigation of the state system. In addition,
the response by the Vanuatu Government and donors to concerns about potential
breakdowns of law and order has been to engage in projects designed to build
the capacity of the state judicial, policing and penal institutions, ignoring entirely
the kastom system. This book argues that there is a need to move away from
such a state-centric approach, which has not led to a more stable, capable or
legitimate justice system. Instead, the scope of capacity building and
strengthening must be broadened to include all legal orders involved in conflict
management, and must therefore include the kastom system.

There are three main advantages to such an approach. First, the kastom system
is currently used to manage the majority of conflicts in rural and urban
communities in Vanuatu. By ignoring it, the opportunity to develop a crucial
mechanism for the maintenance of law and order is lost. Second, strengthening
the state system without taking into account the kastom system can have the
consequence of undermining kastom, thus weakening conflict management
overall. Finally, developing a mutually supportive relationship and strong links
with the kastom system is the best way for the State to enhance its legitimacy
in the eyes of the ni-Vanuatu, who still tend to view the state system as foreign
and imposed.

Adopting the wider approach just advocated, this book poses a series of highly
specific questions about the operation of the kastom system and its relationship
with the state system. In addition to investigating the current relationship
between the state and kastom systems and its benefits and disadvantages, it
poses normative questions about how a more constructive interaction between
the two could be supported. It concludes that, despite the very different natures
of the two systems, it is possible for them to work together in a mutually
beneficial and supportive manner, but this requires changes to the structural
relationship between them, as well as adaptations made within each system.

The focus of the analysis of the state system is the criminal justice system, rather
than the state legal system as a whole, largely for reasons of manageability.
Criminal justice was chosen because it is an area where there is considerable
interaction between the two systems, and it is also where most ni-Vanuatu come
into contact with the state system. The focus therefore allows for an analysis of
an aspect of the state system that has some of the closest connections with the
kastom system, and also the most relevance to the majority of ni-Vanuatu.1

The kastom system itself has not been split up into criminal and civil aspects
because there is no traditional or current distinction between criminal law and
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civil law. The main areas that the kastom system deals with today are land
disputes, issues relating to marriage and children, disputes over the payment of
debts and failure to honour agreements and offences of some sort committed by
one person against another. All of these are generally referred to as ‘trabol’
(trouble) or ‘raorao’ (a dispute). For example, for kastom purposes, there is no
distinction between ‘raorao blong graon’ (a land dispute) and ‘raorao blong stilim
woman’ (a dispute about adultery). In kastom, the overriding aim is to restore
peace and harmony in the community, and therefore the distinction that is drawn
in Western legal systems between punishment and compensation for criminal
and civil matters does not apply. In conducting the study, however, the focus
has been on those areas where the state criminal justice system and the kastom
system interact and other areas, such as land disputes, are marginalised as far
as possible.

The research in this book is based on five years of fieldwork in the kastom and
state justice systems from 2002 to 2007. The primary research methodology was
in-depth interviews with an extensive number of stakeholders from both systems.
In total, 129 people were interviewed, from a variety of different groups,
including: chiefs, police officers, members of the judiciary, prosecutors, lawyers,
members of the provincial government, women’s and youth organisations,
cultural organisations, church officials and non-governmental organisations
(NGOs). In addition, participant observation, documentary analysis and
questionnaires were used. A final technique was the holding of a two-day
conference that brought together chiefs, members of the judiciary, police and
lawyers to discuss the issues raised in the study and to begin to take steps to
formulate responses to them.2  Much of the material gathered has never
previously been recorded or commented on due to the previous focus by legal
scholars on the use of substantive customary law by the state system and the
consequent lack of attention paid to customary institutions and processes.

Chapter 1 of this book aims to orient the reader to present-day Vanuatu. It
situates Vanuatu within Melanesia and explores the current cultural, social,
political and legal setting through an examination of some of the most important
divisions in Vanuatu society today: place (including land), language, politics,
religion, gender and age. In doing so, it demonstrates that Vanuatu is a country
accustomed to dealing with diversity and that a degree of fragmentation and
lack of consistency and coherence throughout the country should not necessarily
be seen as a sign of weakness or fragility. Rather, the ability of ni-Vanuatu to
draw on diverse practices in all areas—religion, language, culture—is something
that could be drawn on in developing a vibrant legal pluralism.

The next chapter sets up the theoretical framework within which the role of the
kastom system and its relationship with the state system are analysed. It argues
that legal pluralism is a more useful theory for this exercise than the positivist
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approach, which has previously been adopted by legal scholars examining
customary law, as legal pluralism recognises that multiple forms of law may be
present within any social field and that different forms of law can have different
ranges of functions. Adopting a legal pluralist approach, the kastom system is
recognised as a system of law existing semi-autonomously in the same social
field as the state system. The chapter also discusses, however, some of the current
limitations of legal pluralism—in particular, its current lack of concern with
normative questions about what relationships between state and non-state justice
systems could, and should, look like. Finally, the chapter draws together some
threads that are used in later chapters to develop legal pluralism as a normative
tool.

The next two chapters deal in detail with the operation of the kastom system.
Chapter 3 is mostly historical and surveys the ethnography of Vanuatu since
contact with Europeans to the present day, drawing out the main themes that
relate to conflict management, the maintenance of law and order and leadership
structures. The motifs elicited serve as an introductory framework within which
the current debates over the role of the kastom system and chiefs can be more
readily understood and appreciated. The fourth chapter explores the current
operation of the kastom system. We see from the data that the kastom system is
pervasive, diverse, mostly restorative, dynamic and focused on peace and
harmony in the community more than on individual justice. In addition, there
is considerable public support for its continuation, even among women, youth
and key actors in the state justice system. It is, however, also at times
discriminatory towards women and youth, biased, suffering from problems such
as a lack of enforcement power and lack of respect, and is in need of checks on
abuse of power by the chiefs who administer the system. The kastom system
therefore, like the state system, is itself in need of strengthening and reform.

Chapter 5 then turns to considering the state system and its relationship with
the kastom system. It does this through exploring various different
institutions—the courts, police, the prosecution, the Public Solicitor, prisons
and the National Council of Chiefs (the Malvatumauri)—their current capacity
and the challenges they are facing, and the formal and informal relationship
each institution has with the kastom system. Chapter 6 follows on from this by
discussing the current problems with the relationship between the two systems
and speculates why those problems exist. It does this largely through focusing
on a case study. We see that the state system, based mainly on common law
doctrines introduced during the colonial period, is geographically limited,
under-resourced and viewed as foreign by a large proportion of the population.
It is, however, generally respected and highly regarded for its independence.
Currently, the state system does not formally recognise the kastom system and
so the relationship between the two systems is an informal one whose specific
form in any given place is determined largely by the particular individuals and
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histories involved. This has advantages in that it allows the relationship to be
fluid, flexible and responsive to local circumstances, but there are many
significant disadvantages as well. The main problems include: forum shopping;
confusion, dispute and mutual irresponsibility about which system applies to a
given case; a lack of clear pathways for moving matters between the two systems;
double jeopardy; disempowerment and demoralisation by chiefs; and frustration
by state officials and the wastage of state resources when cases are removed by
the parties from the state system to be dealt with ‘in kastom’. The two systems
are therefore presently at best working in parallel and giving each other only
limited assistance. More often, they compete with and undermine each other.
Although very few ni-Vanuatu advocate abandoning the state system, the
majority of the informants interviewed for this study feel that it needs to develop
a far closer relationship with the kastom system to allow it to become more
accessible, legitimate and culturally relevant. These findings suggest that what
is needed in Vanuatu is structural reform that will allow the two systems to be
mutually supportive and mutually accountable.

The last two chapters broaden the focus to explore the relationship between
state and non-state systems in plural jurisdictions generally. Chapter 7 uses the
insights generated through the empirical study of plural legal orders in Vanuatu
and from a literature survey of 20 other jurisdictions to develop a typology of
relationships that can exist between state and non-state justice systems. This
typology is then used to develop a new method of doing legal pluralism in the
final chapter. This new method allows a state to mould the form of legal pluralism
in its jurisdiction by having regard to factors such as the strengths and
weaknesses of the existing legal orders and their current relationship, the aims
of the overall justice system, the extent to which the State is prepared to formally
recognise the validity of the exercise of judicial power by a non-state system,
whether the State is prepared to lend its coercive powers to a non-state system
and how each system can recognise, regulate and adapt itself to the other. The
question of what relationship between the state and kastom systems in Vanuatu
would work best is therefore answered by providing a general methodology
that can be used more widely to realise the potential of multiple legal orders.

ENDNOTES
1  Of course, some non-criminal domains of state law are of little interest in kastom. Vanuatu kastom
cares little about patent or international trade law. To that extent, the analysis of this thesis becomes
less central in these domains. It is, however, hard to think of any aspect of law, including these two,
where there is not some interaction. The customary laws of intellectual property rights are of burgeoning
interest and Vanuatu villages do follow certain norms when they (occasionally) indulge in overseas
trade.
2  Forsyth, Miranda 2006a, Report on the Vanuatu Judiciary Conference 2006: The relationship between
the kastom and state justice systems, University of the South Pacific,
<http://paclii.org.vu/vu/2006_jud_conf_report.html>
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1. ‘Igat fulap rod blong hem’

Vanuatu is situated geographically in Melanesia, an area of the world that has
seen a recent succession of violent conflicts, deteriorating law and order and
failing or fragile states.1 The extent to which Vanuatu is at risk of going down
the same road is a matter of some controversy, but it certainly shares some
common Melanesian characteristics: a weak state, considerable poverty,2  ethnic
tensions, high youth unemployment in urban areas, poor governance, an
exploding population and significant socioeconomic change.3 The focus of this
chapter concerns another shared Melanesian characteristic: diversity.4  Using
this theme, the current cultural, social and political setting to the study is
explored through an examination of some of the most important pluralities in
Vanuatu society today: place (including land), language, politics, religion, gender
and age. This background contextualises the different challenges facing the
Vanuatu legal system today and explains the various constraints within which
any reform proposal must be moulded, as well as demonstrating the major causes
of conflict and forces of change within society. It also highlights the advantages
of such a plural society, demonstrating that ni-Vanuatu are used to dealing with
difference and mediating between different approaches to the same issues,
whether it be kastom, languages or beliefs. In later chapters, it will be suggested
that this strength could be built on when considering the path forward for the
relationship between plural legal orders. Finally, this background is provided
following the advice of Shah that ‘law must be studied as an aspect of the total
culture of a people’.5  First, however, this chapter provides a framework with
a brief synopsis of some of the major events in Vanuatu’s history.

Brief history of Vanuatu
The Austronesians—ancestors of the ni-Vanuatu—almost certainly came to
Vanuatu from South-East Asia more than 3000 years ago in large ocean-going
canoes.6  Over time, further waves of immigrants came7  and, as late as 1000
years ago, some Polynesian-speaking peoples also settled on the islands of the
archipelago.8

The first Europeans to visit the archipelago were Spanish, French and English
explorers in the seventeenth and eighteenth centuries,9  followed by whalers
in the 1820s and traders exploiting the islands for sandalwood, sea cucumber
and indentured labour. The sandalwood trade continued from 1838 until 1865
when it was largely depleted.10 The labour trade between Vanuatu and New
Caledonia started in 1857 and had extended to Fiji and Queensland by 1863.11

The trade, known as ‘blackbirding’, ended only in 1904 and it is estimated that
between 40 000 and 61 000 ni-Vanuatu went to work in Queensland during that
time.12 The other early arrivals to the archipelago were the missionaries, who
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were not deterred by the cannibalistic practices in the southern islands.13 The
Presbyterian missionaries arrived first and, by 1856, many of the islands were
well on the way to adopting Christianity.14 The Anglicans and Catholics arrived
later, positioning themselves in those areas where the Presbyterians had not yet
secured a foothold. European settlers, mostly from England and France, began
arriving from 1865 and establishing plantations, especially in the central and
southern islands.15

As a result of pressure for annexation from French and British missionaries and
settlers, the Condominium was created in 1906.16  Under the Condominium, the
British and the French jointly and equally ruled what was then known as the
New Hebrides. The protocol17  that provided the legal basis for the Condominium
authorised the Condominium Administration to make joint laws for certain
matters, and also empowered the two governments to establish their own
bureaucracies governed by respective French and British laws for other matters,
such as police forces, currencies, hospitals and schools.18 The Condominium
was almost uniformly condemned and was a constant source of ridicule. A new
French Resident Commissioner was welcomed in 1913 with the following
introduction:

We had brought our magnificent colony, fully organised, to the mother
country: she did not want it…For lack of something better and by reason
of our ineffectual diplomacy, we were led into this constitution in
disarray, this political monstrosity, this undertaking struck with death
and sterility. I mean the Anglo-French Condominium.19

Calls for independence began in the mid-1960s, sparked by disputes over the
system of land ownership under the Condominium, which conflicted with
Melanesian customary land ownership. Before independence, two groupings of
political parties emerged: the English-speaking pro-independence movement
that became the Vanua’aku Pati and a number of French-speaking parties opposed
to immediate independence. Independence was achieved on 30 July 1980, largely
without bloodshed, except in the case of Santo, where there was a breakaway
separatist movement known as ‘Nagriamel’ under the leadership of the
charismatic Jimmy Stevens,20  which was eventually quashed with the help of
forces from Papua New Guinea.21

This chapter now turns to an exploration of the many pluralities in Vanuatu
today.

Place
There are different aspects to the sense of place that ni-Vanuatu draw on to
articulate sources of distinction between themselves. The two most significant
of these are the phenomenon of ‘islandism’ and the urban–rural divide. Another
is the issue of land ownership—a major source of conflict in Vanuatu today.

2
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Islandism
The population of Vanuatu is spread over 65 inhabited islands22  and today
home islands provide one of the most salient senses of identity among
ni-Vanuatu,23  especially in urban areas.24  People therefore often identify
themselves with phrases such as ‘Mi wan man Tanna’, ‘Mi wan man Ambae’ (I
am a person from Tanna, I am a person from Ambae). This phenomenon, known
as islandism, has important ramifications for almost every sphere of life.

One of the obvious consequences is the limited sense of nationalism that has
developed and is perhaps now even decreasing after the excitement of
decolonisation more than 20 years ago. Rousseau, an anthropologist working
mainly in Port Vila in 2001–02, argues that today many people see the state
government as a remote concept with little impact on their lives,25  whereas
‘island-based identity continues to be a powerful social norm that operates as
[an] organisational factor in areas such as residence, ritual, recreation, exchange
and the exercise of authority’.26  Even politicians cannot afford to focus too
much on national policies, as their electorates require them to focus on local
concerns such as local development and access to funds in order to gain and
keep office.27

Another ramification of islandism is the strong sense that people must look after
people from their own community in government, business and social
obligations.28  It is often expected that when someone attains a position of power
they will use the position to benefit the people from their island, before having
regard to the interests of the society as a whole. Such attitudes affect the
development of a meritocracy.29  A specific example is the police force, where
participants in a workshop recently cited the ‘wantok’ system of officers of the
same island or province favouring their own people for promotions as one of
the issues affecting the effectiveness of the police force.30  Islandism is also
potentially problematic for the state criminal justice system, founded as it is on
the values of independence, fairness and equality of treatment. For example, it
creates difficulties with the use of lay people as tribunal members due to the
perception that a person will always favour someone from his or her own island
in resolving or judging a dispute. It is, however, also important to consider
White’s observation that although such ties can be seen as ‘difficult to reconcile
with western ideas of good governance…[they do] provide a high degree of
stability in local communities’.31

A further consequence of islandism is that people are often ‘labelled’ according
to which island they are from, particularly in ‘mixed’ areas, such as the towns
and provincial centres, where people from many islands live together. For
example, there is the perception in many islands that people from the island of
Tanna are violent and troublemakers (‘stronghed’) and if a crime is committed it
is often ‘man Tanna’ to whom the finger of accusation points. Similarly, there
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is a belief that ‘man Ambrym’ are to be feared as they have the power to use
black magic to cause sickness and death.32  Recently, there were two serious
incidents caused in large part by these features of islandism. In 2006, there was
a series of brawls and high tension in Luganville resulting from an East Santo
chief being assaulted ‘as payback’ for a previous incident involving a man from
Paama.33 Then in early 2007 three men were killed and at least 10 houses burnt
in clashes involving men from Ambrym and Tanna arising from allegations of
the use of black magic by the former against the latter.34

There are many observers of Melanesia who are fearful that the ethnic diversity
of Vanuatu could precipitate the kind of civil unrest that has recently been seen
in other Melanesian countries such as Fiji, Solomon Islands and Papua New
Guinea.35  For example, the Security in Melanesia report presented to the Forum
Regional Security Committee in May 2001 suggested that Vanuatu’s cultural
diversity was a potential cause of ethnic tension, especially in urban areas with
large squatter settlements.36  Morgan, however, argues that the ‘sheer regional
and ethnic diversity of Port Vila’s 8,000 teenage and adult males…represents
one of the main safeguards against serious inter-group conflict or collective
conflict against the government’.37  In regards to large-scale conflict, some
comfort can be drawn from the fact that there are considerable differences
between the issues of ethnic diversity in Vanuatu and those in Fiji and Solomon
Islands, where there are two major ethnic groupings in conflict. In regard to
small-scale conflict, however, islandism continues to be a significant cause of
friction, and only time will tell whether it will dissipate as a result of increasing
intermarriage or accelerate due to increasing competition over scarce resources
such as land and employment. The two recent events just discussed have,
however, made the forecast in this area gloomier than was previously the case.

The urban–rural divide: which one is the ‘easy life’?
Another significant division today based on place is between urban and rural
populations. There are two urban centres in Vanuatu: Port Vila, the national
capital on the island of Efate, with a population of roughly 30 000; and
Luganville, with a population of almost 11 000, on the geographically largest
island, Santo.38  Urban migration began in the late 1960s and early 1970s when
factors such as the diversification of the urban economy, expansion of the civil
service, the rise of tourism and the collapse of the price of copra meant that
coming to town was the only way to earn a cash income. This pattern was
strengthened by independence and the further centralisation of the economy.
Today, there are still very few opportunities to participate in the cash economy
in rural areas.39  As a result, the urban population growth is currently 4.2 per
cent compared with the national growth of 2.2 per cent, and 21.5 per cent of
the population resides in the two towns.40
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A new but significant phenomenon is that people are increasingly living in the
growing ‘settlements’ inside and outside of town. These are crowded squatter
communities where people from different islands live in houses patched together
with corrugated iron and scrap materials, often without water, electricity or
sanitation.41  Storey notes that such peri-urban areas have emerged as critical
sites of conflict in the urban Pacific and terms them ‘grey areas’ of ‘negotiated
territory’, overtly urban but ‘still rural, for municipal councils are kept at arm’s
length, the state frequently has limited legitimacy and village-based structures
of leadership and social organisation often continue’.42  Many observers have
commented on the rise of criminal activities in the settlements. For example,
Miles states that the urbanisation movement ‘has spawned, particularly among
the semi-educated young, crime, delinquency, unemployment, alcoholism and
a breakdown in chiefly authority’.43

In contrast, approximately 80 per cent of the population lives as subsistence
farmers in rural areas.44  Due to the distances between the islands and the
sporadic and expensive nature of transport, rural areas are often isolated from
urban areas and central government. People living in rural areas are less likely
to send their children to school, are less highly educated and are less likely to
be employed in salary-earning work.45  As rural people participate very little
in the cash economy at present, there is a growing disparity between rural and
urban cash income distribution and access to goods and services such as police,
health, education, electricity and telecommunications.46  In the rural areas,
however, most people have their own food gardens and access to clean water.
As discussed below, there is a good deal of debate about which of the two
provides the ‘isi laef’ (easy life).

There is a major difference between the impact of globalisation in urban and
rural areas. In the two urban centres there is considerable Western influence,
although most people maintain significant links to their land and community
and adhere in various ways to traditional customs and ways of life. A research
project into young people living in Port Vila in 1997–98 found that more than
60 per cent of the young people interviewed had passed through or experienced
some kind of kastom activity and that kastom and vernacular languages were
still very important aspects of their lives.47  In rural areas, the extent of Western
influence varies and in some remote areas of the country it is still possible to
find people living entirely un-Westernised lives and living in traditional ‘leaf
houses’, although today even in the most remote places people are starting to
find ways to send their children to school.

The relationship between people living in town and on their home islands is a
complex one. Historically, the trend was for ‘circular mobility’ as people would
come to town for short periods and then go back to their home islands.48 This
pattern, however, appears to be changing as people are staying in town for
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longer and longer periods. In a study of young people living in Port Vila in
1997–98, it was found that approximately 50.5 per cent had been born in town
or had lived there for a number of years with their parents and a substantial
number (27.7 per cent) had never been back to their home island.49  Rousseau
comments that by the late 1980s, ‘the idea of permanent residence in Vila was
being accepted in academic literature’.50  Even permanent residents, however,
locate their identity in their home island rather than developing an urban
identity: in five years of living here, I have never heard anyone identify
themselves as ‘man Vila’. Many communities in Vila are formed along the lines
of island identity, although Vila as a whole is ‘mixed’ in that there is no one
island group that dominates.51  Moreover, the lines of kastom authority in the
various communities in Vila often follow home islands rather than geographical
arrangements.52

It is common for urban dwellers to idealise their home island and present it as
a place of relaxation and abundance, where one has only to wander into the
garden and pick fruit and eat it, rather than work hard to pay for it as in town.53

Town is, however, also seen by rural dwellers as being the source of the isi laef,
a place of opportunity, where cash is readily available, there is freedom from
continuous physical toil and youth can escape from the authority of their elders.54

Town is also regarded as a place where women in particular are freer, especially
in regard to choosing their own partners.55 These two stereotyped images of
the isi laef contain the seeds of many conflicts between urban and rural
communities.

One of the major issues to have arisen between those who live in town and their
home islands is the right for chiefs to force people to go back to the island.
Urbanisation places considerable strain on the family and community networks
in urban areas that are called on to support the migrants from the islands. For
example, it is not uncommon for extended families living in overcrowded houses
to have to take ‘shifts’ for the beds. Further, although many migrate for the
purposes of finding work, not all are successful. Some turn to petty crime or
just become generally disruptive through alcohol, kava or cannabis abuse. In
such situations, pressure is put on chiefs in Vila to organise to send people back
to the island. This situation also arises when women have run away to town to
escape their husbands or an arranged marriage and their families contact the
chiefs in town to demand they send them back. Article 5 of the Constitution,
however, guarantees everybody freedom of movement and there is a common
perception that chiefs who send people back to the island against their will are
breaching this provision, causing them to complain that the State is unsuccessful
at stopping the increase in urban crime but that they are being prevented from
addressing the situation themselves.56 This issue will be discussed further in
Chapter 6.
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Land
Land has always been central to ni-Vanuatu, providing food, a place to live and
a sense of identity.57  Discussions about land in Vanuatu often refer to the
spiritual bond between people and the land and often the land is characterised
as being the ‘mother’ of the ni-Vanuatu. A recent report into land in Vanuatu
states:

Land to ni-Vanuatu is everything they have, it embodies their link to
their past, their present and their future. It contains everything they do
in life…ni-Vanuatu see land as sacred and as a part of themselves, it is
not seen as [a] mere commodity that can be used and then dispensed
with.58

Today, however, land additionally provides the possibility for exploitation in
order to participate in the cash economy. With the growing population, it is
becoming a limited resource subjected to competing pressures. The Director of
Lands recently stated that people were no longer seeing land as their mother,
rather as ‘something to get cash from’.59  Henckel comments that the ‘tension
between these diametrically opposed paradigms is unlikely to be resolved any
time soon’.60

At independence, all land that had been appropriated by foreigners was returned
to ‘the indigenous custom owners and their descendants’.61 The constitution
provides that ‘rules of custom shall form the basis of ownership and use of land’
(Article 74). This is, however, problematic, as Farran explains:

There is no single system of customary land tenure in Vanuatu, but
diversity, made increasingly complicated by the movement of people,
intermarriage and changes in custom itself. In some parts of Vanuatu
land rights pass patrilineally, elsewhere they pass matrilineally. At the
same time individual ownership is not unknown, even in custom,
although generally ownership is communal, although the unit of
communal ownership will vary.62

Today disputes over land are one of the most significant sources of conflict and
as yet no satisfactory way of resolving them has been established. Traditionally,
such disputes have been resolved in kastom, but as Jowitt argues, ‘custom is
increasingly failing to resolve issues as uses for land are changing. People are
no longer as willing to accept the legitimacy of custom settlements when
settlements are not in their favour.’63  At independence, the island courts were
initially charged with the resolution of land disputes, with appeals going directly
to the Supreme Court. This system, however, led to an enormous backlog of
cases as 100 per cent of cases were appealed.64 To try to overcome these
problems, the Customary Land Tribunal Act was passed in December 2001,
introducing a system of Customary Land Tribunals (CLTs) throughout the country
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to enable all cases involving land disputes to be dealt with at a local
level—village, area and island—rather than through the state courts.65 Two
reviews of the CLT program in 2005, however, found that there were considerable
problems with the tribunals, including a lack of ownership by the people of the
process, lack of awareness and understanding of the CLTs, lack of proper support
for the CLTs and for their implementation and, consequently, a lack of
establishment of CLTs throughout the country.66 To date, however, no actions
have been taken with respect to the recommendations outlined in the reports
and land continues to be an explosive issue.

Language
There are two significant levels to the pluralities in Vanuatu based on language.
The first is a plurality of vernacular languages, of which there are currently
about 10567 —the highest concentration of different languages per head of any
country in the world.68  Lindstrom argues that such linguistic diversity cannot
be explained on the basis of social isolation, as more and more evidence is being
uncovered to show that in fact people are linked within economic and
communicative grids. Rather, the diversity has been created and protected by
what Lindstrom refers to as ‘traditional cultural policies’.69 The division of
communities by language is another aspect of the division by place and provides
a further sense of identity without, however, generating much conflict or
difficulty.

This is largely because the problem of communication where a number of
languages are spoken has been solved by the development of Bislama, a pidgin
with a vocabulary of predominantly English origin (although there are also
words from vernacular languages and French).70  It was first established in the
European trading stations around the mid-1800s and was then developed further
by the ni-Vanuatu workers in the sugar plantations in Queensland, who needed
to communicate with others from different islands and who then returned home
to teach the new language to their communities.71  Bislama, the only national
language, is today the most widely spoken of the three official languages,
followed by English and then French.72  Unlike many of the other issues discussed
in this chapter, Bislama is a uniting factor in Vanuatu. Bolton comments:

Lindy Allen sees the acceptance of Bislama by the ni-Vanuatu themselves
as crucial to the achievement of Independence, and attributes that
acceptance to the translation of the New Testament. I myself see the use
of Bislama on the radio as even more crucial to the process of wider
identification, which led to and flowed from the Independence
movement.73

The other plurality in regard to languages is the anglophone/francophone split,
which generates significant conflict. The missionaries originated the split through
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the particular churches they represented: the Anglican and Presbyterian churches
were mainly English and the Catholic Church predominantly French. These
divisions were consolidated by the colonial administration, which separated
education (and many other systems) into British and French control, producing
the system that continues today of anglophone and francophone schools (70 per
cent and 28.5 per cent, respectively).74  A 1997 report by Vanuatu to the UN
Committee on the Rights of the Child states:

The two former colonial regimes while in power established three systems
of government (British, French and Condominium) as well as three courts
of law and, among other areas, two health and education systems. The
Vanuatu Government had to struggle to put in place only one system
and is still struggling in some areas, such as in education.75

This division was accentuated by the process of decolonisation in which the
French and the indigenous francophone population resisted independence, while
the anglophone parties pushed for it, creating a political split along
anglophone/francophone lines, which is still extant today.76  One positive
consequence of this division from the perspective of this study is that during
the colonial period the ni-Vanuatu became adept at mediating between the French
and British systems.

Politics
Vanuatu is a democratic country with a 52-member Parliament elected to
four-year terms by universal adult suffrage. In addition to the national
government, there are six provincial councils. These are, however,
under-resourced and badly coordinated with the central government.77 There
are numerous divisions within the political context in Vanuatu: between the
parties, within the parties and even between the politicians and the electorate.
As Rousseau states, ‘Politik is viewed as [an] essentially divisive phenomenon.’78

Political instability is endemic in Vanuatu; motions of no confidence regularly
lead to the overthrow of governments and there is continual reshuffling of the
political parties. Currently, 11 different political parties and nine independents
form the government. In the past eight years there have been three national
elections79  and the government also changed at the end of 1998 after a change
in coalition; in 1999, when the then Prime Minister resigned in order to avoid
a vote of no confidence; in 2001, after a vote of no confidence; in 2003, after a
change of coalition; and then again in December 2004 after a motion of no
confidence in the then Prime Minister. Morgan states:

A situation has arisen in which both opposition and government
coalitions are intrinsically frail. Failure to provide desirable positions to
coalition members can result in loss of government. Even the slightest
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shift in power in parliament can initiate a complete reorganisation of
ruling coalitions.80

Even at the local level there is considerable fragmentation of political parties.
For example, in 2005, four different political parties were involved in signing
two different memorandums of agreement just to appoint the Lord Mayor of
Port Vila.81  Such instability makes real reforms difficult to achieve, as political
leaders are constantly thinking of how to ensure their own positions, making
them reluctant to introduce any contentious legislation or even provide any
coherent policy.

A further significant political division is between the leaders and the people
they are elected to represent. The introduction of democracy is recent: Vanuatu
celebrated its twenty-fifth year of independence in 2005. Before independence,
authority was either exercised by force by the two colonial powers or was
traditional and achieved its legitimacy through belief in the sanctity of traditions,
kastom and obedience to community leaders, as discussed further in Chapter 3.
At independence, there was a sudden shift to a different type of authority and
a different, legal-rational basis of legitimacy.82  Given the swiftness of this
transition, it is perhaps no surprise that there is considerable ambivalence in the
population towards the government. The popular view of politicians is shown
in this speech by a ‘minister’ in a play by a local theatre company:

It’s a funny thing this democracy. People vote us in, never ask what we
do. They never read the laws we make. They just blame us when they
don’t get what they want…To get back in, we have to give our
supporters money…and to get all the money you need…you have
to…find ways of stealing it. People think if they vote for you, you have
to keep paying them back. Pay for every funeral, every marriage.83

This distrust of politicians is compounded by the involvement of various
high-ranking members of the government in corruption,84  as well as the failure
of successive governments to provide adequate services. The prevailing view
of politicians seems to be that it does not matter who is voted in, ‘oli stap bisi
nomo fulumap poket traoses blong olgeta’ (all they do is to try to line their own
pockets). Transparency International states:

Instability is a long-term feature of politics in Vanuatu, and is perceived
to arise because of the abuse of power for personal advantage by
individual members of parliament. It is common for members to cross
the floor of parliament because a new party can offer more personal
benefits than their old one. Legitimate reasons for crossing the floor,
such as fundamental disagreements about policy, are rarely the motive
for such defections.85
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Unless there are significant reforms made,86  it seems likely that disenchantment
by the electorate and further fragmentation by the political parties will continue
to be significant features of politics in Vanuatu.87

Religion and denomination
Missionaries arrived in Vanuatu in the nineteenth century and today more than
90 per cent of the population is Christian.88 The churches play a central role in
most communities and are involved in many aspects of peoples’ lives—from
education to sports training and counselling to dispute settlement. As Mortensen
states, the ‘churches’ place in state-creation in Melanesia is critical, and often
more important than civil government in remote areas where government has
little presence and provides no services’.89 There are two aspects of religion
relevant to the current discussion: one displaying a tolerant approach, the other
characterised by division. The tolerant approach has developed between
Christianity and kastom, while there is often division between the different
Christian denominations within the country.

As discussed further in Chapter 3, the relationship between kastom and
Christianity has changed considerably over time. Initially, there was considerable
antipathy towards kastom practices by the missionaries, who commonly made
the distinction between the darkness of heathenism and the light of the Gospel.90

The practitioners of the kastom religion, an animist-based religion, were also
overtly hostile to the new church, and cannibalism of the missionaries was
frequent in the early days of proselytising. Over time, however, many of the
established churches became more accommodating towards kastom, allowing
their congregations to engage in kastom practices such as dances and pig killing.91

In addition, regardless of the official attitude of the Church, many ni-Vanuatu
accepted Christianity while maintaining their belief in kastom ideas such as
ancestral ghosts, tabus and the power of sorcerers.92  For example, one respondent
commented that a kastom reconciliation in which pigs were killed was based on
the principle of ‘Christian love’ and that ‘blad blong pig wasem sin blong man
[pig’s blood washes man’s sins]’.93  Hess observes that in Vanua Lava some
Christians believe that ‘paradise’ or the Christian ‘heaven’ is the same place as
where the dead go according to kastom.94

At independence, there was a clear attempt to tie Christianity and kastom
together. The preamble to the Constitution states that the Constitution is ‘founded
on traditional Melanesian values, faith in God and Christian principles’. The
‘Father of Independence’, Walter Lini, declared that ‘God and custom must be
the sail and steering paddle of our canoe’.95  Although it could not be said that
kastom and Christianity are harmonised today, there is recognition that both
have a role in shaping the spiritual foundation of the country.96 This is illustrated
by the prevalence of the practice of opening and closing kastom meetings with
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a prayer—a practice remarked on with surprise by one anthropologist, who
explained that she had assumed ‘that people would see Christianity and kastom
as in some way opposed to each other’.97  She recalled that one kastom meeting
she attended was closed with a prayer in which it was said that ‘kastom comes
from you, Jesus’.98 The relationship between Christianity and kastom is also
shown in the development of some indigenous groups of Christians, such as the
Melanesian Brotherhood, who to a certain extent blend kastom practices and
Christianity.99  A further example of the Church and kastom working together
was recounted to me by one respondent as follows:

If a deacon or elder or even a pastor commits a crime or creates a problem
he must go to the nakamal to talk. The chief must give him a fine or
punishment. At this time he must leave his position in the church. When
he has paid his fine then he will be permitted to take up his work in the
church again. [My translation]

She concluded by saying in relation to kastom and religion that ‘tufala samting
hemi mixup [these two things are interwoven]’.100

The above discussion demonstrates the possibility of tolerance and acceptance
between different belief systems, but religion also causes considerable conflict
in Vanuatu today. The root of this division is the proliferation of Christian
denominations that are introduced into, and develop within, the country. Today
there are at least 19 different denominations of Christianity101  in Vanuatu, and
often six or seven denominations in one small village. This often precipitates
conflict, such as an incident in 2006 on the island of Atchin involving tension
between Catholics and Adventists over a festival celebrating the Virgin Mary.102

The introduction of more new denominations into small communities is also
often a significant cause of conflict.103  As a result, many chiefs seek to limit the
different religions that are permitted in their village, despite the fact that such
actions appear to breach the constitutional right to freedom of religion. For
example, the Malvatumauri’s Kastom Polisi provides: ‘Section 1: Malvatumauri
policy is that everyone must be careful of admitting new religions in that we
are a small population and they divide the people.’104

Somewhat surprisingly, there has as been only one reported case where the issue
of freedom of religion has arisen. The case of Marango vs Natmatsaro arose from
an attempt by the Seventh-Day Adventist Church to establish itself on an island
that had previously had just the Anglican Church.105 The chiefs opposed the
new church, claiming that it would cause division in the community, and a
representative of the church took the matter to court, seeking declarations that
their constitutional rights had been breached. The case went backwards and
forwards between the Magistrate’s Court and the Supreme Court and eventually
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the matter was struck out for want of cause of action, as the defendant admitted
that the plaintiff was entitled to practice and exercise his religious beliefs.106

The issue also arose in the legislative context, with the introduction of the
Religious Bodies (Registration) Act 1995, which required all religious bodies in
Vanuatu to register with the government. The act was advocated by the Vanuatu
Council of Churches (the body that represented established churches), however,
it met with considerable disapproval and was repealed in 1997. The same issues
arise in this context as for the right to freedom of movement: to what extent
should an individual’s rights be limited in the interests of maintaining peace
and harmony in the community? This question is particularly difficult because
it pits a kastom-based communal outlook against a state-based individualistic
one.

Gender
Legally, men and women are equal in Vanuatu.107 Vanuatu is a signatory to the
Convention on the Elimination of All Forms of Discrimination Against Women,
and the promotion of the equal participation of women in domestic, local and
national affairs has been part of the government’s development plan since
independence.108 The Vanuatu National Council of Women was established in
1980 to provide a forum for women’s issues and in 1992 the Vanuatu Women’s
Centre was established to assist victims of violence.109 There is also a Department
of Women’s Affairs, which is responsible for programs to promote gender
equality.110

In reality, however, there is an enormous division among ni-Vanuatu based on
gender.111  Men are overwhelmingly the heads of households,112  are twice as
likely as women to be in paid employment113  and hold the majority of positions
of power.114  A report commissioned by the Department of Women’s Affairs
entitled Gender, Kastom and Domestic Violence notes that today ‘there is a
significant marginalization of women from pertinent discussions and decisions
on areas of social and economic development, governance and human rights at
community and national levels’.115  It concludes that ‘Vanuatu as a nation has,
through its international obligations, put policies and programs [in place] and
spent much money achieving equality, but little has changed’.116

Two of the most pressing issues for women today, in addition to lack of
participation in leadership roles and public life generally, are domestic violence
and the fact that women bear the burden of the majority of the housework, child
raising and often the work of growing the family’s food as well. In relation to
domestic violence, the report states that ‘[i]t is a very commonly held view in
Vanuatu today that domestic violence is an acceptable aspect of marriage or
cohabitation’, and that ‘[m]ost men and (even some women) seem to think that
a woman is part of the man’s property and that he can do what he wishes with
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her’.117 The prevalence of domestic violence is illustrated by this extract from
the script of a play by a local theatre group:

Theresa: Everyone has to get married sometime, Louisa…

Louisa: You want me to be like you? Get beaten all the time for nothing?
That’s not going to happen to me!

Theresa: You think you’re so much better than everybody else, don’t
you?

Louisa: I don’t! But I don’t want to marry a man who will beat me. I
don’t!

Theresa: Ah! All men do it! You’ll just have to get used to it!

Louisa: Oh…Theresa! [She starts to cry.]

Theresa: Look it’s not so bad. Women are made to suffer. We bear
children in pain. We can take a few slaps from our husbands.118

The report shows that many men justify their right to beat their wives on two
main grounds: kastom and religion.119  On the kastom ground, men explain that
kastom permits them to beat their wife and also that once they have paid the
bride price—a practice that is pervasive across the country—they are entitled
to beat her.120  A local female poet expressed her view of the bride price as
follows:

Braed praes i mekem mi fil olsem wan spid bot
O trak blong oli pem
I mekem ol famili blong mi i gridi
Mo oli wantem wan bigfala praes moa
I mekem ol tambu mo ol tumbuna blong mi oli kros
Taem mi no save bonem wan pikinini blong boe blong olgeta
I mekem man blong mi i ting se mi mas obei
Long hem evri taem. 121

[Bride price makes me feel like I am a motorboat or a truck that someone
buys, it makes my family greedy and wanting a bigger price; it makes
my parents-in-law angry if I am barren or do not produce a son and it
makes my husband think that I must always obey him.]

Men also commonly use religion as a justification to beat their wives, arguing
that the Bible gives them this right and that as men were created before women
the man is the boss.122 The chiefs and the church leaders who were interviewed
in this study, however, maintained that kastom and the Church respectively
were against violence and promoted peace and love within a family.123  Other
researchers have also reported such conflicting messages. Moldofsky noted that
although the President of the National Council of Chiefs told her that kastom
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did not give men the right to beat their wives, his own daughter said to her,
‘It’s my husband’s right to hit me when I don’t do something he says.’124

This demonstrates that either there are some fundamental communication
breakdowns between chiefs and church leaders and their communities or that
the chiefs and church leaders are not being entirely honest in their answers.
From the research I have carried out, the explanation seems to be that men are
using whatever justification they can find and are not listening too hard when
the Church and chiefs try to tell them they have misinterpreted a teaching. The
extent to which chiefs and church leaders try to change these beliefs no doubt
varies considerably as well. There are certainly chiefs who are outspoken in
their beliefs that women should obey their husbands and remain out of public
life. For example, a highly placed Port Vila chief and former president stated in
the local paper that it was against Vanuatu kastom for women to put themselves
forward as presidential candidates.125  Other research also supports the view
that some chiefs help to support the disempowerment and subordination of
women. As will be discussed later, jurisdiction over cases involving violence
against women is a major area of contestation between the state and kastom
systems. There are, however, also many chiefs who support women and who
actively try to limit the amount of domestic violence in their community.

The other significant issue for women in Vanuatu today is the vast amount of
domestic labour they are expected to do. In 2002, a historian reported that ‘[t]he
male leaders [of a particular area]…said that the men are lazy and do as little
work as possible; they endorsed the ironic reproachful boast of several women
that “women work, men talk”’.126  My research also largely confirmed this: on
one memorable occasion, I was sitting in a village in Erromango talking with a
chief and I remarked to him that the village was very clean. He pointed to some
women laboriously sweeping the red earth with brooms made from coconut-leaf
spines and he said to me with absolute conviction that when the women woke
up the first thing they thought about was sweeping! Tor and Toka’s report
concludes that ‘Vanuatu women are practically enslaved, just as the men had
been enslaved by planters and black-birders in the 18th century’.127

Whenever issues such as lack of participation in public life and leadership roles,
the unequal sharing of domestic burdens and domestic violence arise, the
explanation often given is that a woman’s role is based on kastom. Consequently,
it is implied, to challenge this role is to challenge the very foundation on which
the society has been built. In the report, the authors challenge such arguments.128

Through their research, they sought to demonstrate that traditionally women
were valued and respected, had more independence than today and lived lives
that were not dictated by their husbands. They argued that traditionally women
were leaders and participated in the socioeconomic and political development
of their community.129 They attribute the decline of the participation of women
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in public life and her relegation to the home under the authority of her husband
to the teachings of the missionaries and to the introduction of Western ideas,
stating:

Contemporary custom has not been favourable to the women of Vanuatu.
It is rather more restrictive, coloured by modes of contemporary and
foreign culture and Christian phenomena that serve to downgrade
women’s role in the community, and ultimately the nation.130

This view is supported by Jolly, who argues:

The male domination inherent in the ancestral culture has been challenged
but also in some ways intensified through its relation to colonial pressure.
This has generated the strange paradox whereby men both mediate and
monopolize modernity, and struggle to keep women apart from it. This
self-conscious need to ‘hold women tight’ becomes not just an internal
imperative but part of the resistant relation to external pressures.131

While the findings of Tor and Toka’s report are certainly an important reminder
that the position of women today is not necessarily reflective of the way they
have traditionally been treated, they should also be treated with some caution.
Historically, the treatment of women varied considerably from island to island
and while in the northern islands it might have been that women did possess
leadership roles, the same cannot be said of the islands in the south, particularly
Tanna.

Thus, while the role of women is formally equal to men, in reality today there
is a considerable division between them. This division generates conflict,
especially in the context of the huge socioeconomic changes taking place in
which the issue of women’s rights is often used as a forum in which conflicting
ideas about engagement with Western values and principles and kastom are
fought out.132 Tor and Toka’s report represents a fascinating new development
in this area. It shows that women are attempting to use kastom as a tool to assert
their rights in much the same way as men have in the recent past used kastom
as a tool to subjugate women.

Age
Today youth in Vanuatu make up a significant percentage of the population,
with 45 per cent of the population less than fifteen years of age.133  A sharp
distinction is drawn, however, between youth and adults. Traditionally, and to
a large extent even today, until they reach adulthood young people are expected
to follow the directions of their family and community leaders and are often
denied a voice in decision-making processes. In 1997, Vanuatu’s report to the
UN Committee on the Rights of the Child stated, ‘Traditionally, the children of
Vanuatu do not express their views freely.’134 This approach applies even in
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relation to personal matters such as marriage. While today the number of ‘love’
marriages is increasing, there are still a considerable number of arranged
marriages. Not all youth are opposed to arranged marriages, but a significant
number blame their marital troubles on the fact that they were forced to be
married, and young men and women regularly run away to urban areas to escape
arranged marriages.135  One interviewee in Tor and Toka’s report tragically
stated, ‘My partner and I do these [acts of physical violence] because she was
never my girlfriend. My parents and families forced me to marry her. That is
why our married life will always have violence. When we are ready to die, that
is when the violence will end.’136

Youth are also expected to obey their elders in many other aspects of life. This
is illustrated by a case collected for this study in which a young boy from Tanna
complained to the village council that his father had beaten him so much that
‘blad i ron [blood ran]’. The father’s defence was that he had beaten the boy
because the boy went to sing with his friends rather than preparing his father’s
kava in the afternoon. Preparing kava in Tanna is an onerous task for the youth,
who must thoroughly masticate the hard roots of the kava plant so that it can
be mixed with water and drunk. The village council held that the boy had
disobeyed his father and must pay him a fine and that every afternoon he must
return to his house to prepare his father’s kava.

The other significant issues facing youth are unemployment—particularly in
urban areas—lack of educational opportunities, involvement in petty crime and
alcohol and substance abuse. Unemployment is a problem for every sector of
the population but particularly for youth, who have higher rates of
unemployment and receive even less remuneration than others.137 There is a
major problem with educational opportunities in Vanuatu resulting from the
lack of free education, even at primary level, and the lack of adequate places
even for those who can afford the fees. As a result, currently more than 60 per
cent of young people do not go to secondary school and a significant number
do not finish primary school.138

Young people are also notoriously involved in criminal activities, often resulting
from the lack of employment and other opportunities in town. Morgan and
McLeod note that the ‘preponderance of young people facing court reflects the
systemic inability of national and provincial governments, and the private sector,
to provide opportunities for young people’.139  It is frequently said that
Vanuatu’s young people pose a significant threat to the country’s stability,
especially in urban areas140  where there are high numbers of young people
committing crimes and overburdening the legal system. Young people also engage
in substance abuse—mainly kava and alcohol, but cannabis is a growing
problem.141  Kava and alcohol have been linked to domestic violence, family
disruption and breakdown and accidents.142
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In recognition of young people’s lack of voice, the Young People’s Project (YPP)
was established under the auspices of the Vanuatu Cultural Centre in 1997. This
project engaged in a range of research into issues affecting young people in
Vanuatu and produced a report, Young People Speak, and a film, Kilim Taem, to
accompany the report. One of the important findings of the research was that
many young people preferred to have issues concerning their involvement in
offences addressed through kastom rather than through the courts. The project
report stated:

Young people frequently mentioned that they would prefer to pass
through traditional channels to resolve their problems with family or
with the law when they are involved in some kind of trouble. One reason
for this is that when they pass through kastom channels they are not left
with a police record that will ruin their chances for future employment.
Another reason…is that they don’t always understand the white man’s
court system and they find the police are often brutal in their dealings
with them.143

As a result of this finding, the Juvenile Justice Project (JJP) was established in
1998–99, which had as one of its five main objectives to ‘identify the strategy
and mechanisms needed to develop and provide an alternative system which
effectively negotiates and incorporates kastom and western legal conceptions of
justice to respond in a positive way to the situation of young offenders in
Vanuatu’.144 The final activity planned was the presentation of the report of
the JJP to a national summit meeting on juvenile justice, which was to spend
five days developing a national plan of action for dealing with juvenile offenders.
It appears, however, that the project suffered from a number of problems that
severely affected its ability to meet its objectives. There were numerous
difficulties with the research methodology; the final report was not finished by
the time of the national summit;145  and the summit itself was ‘dominated by
chiefs, young people’s voices were hardly heard’.146 The set of recommendations
produced by the national summit—recommending among other things that an
act be drafted to empower kastom law and empower chiefs to implement kastom
law, and that only chiefs should be able to say which cases should go to the state
courts—was heavily criticised by many prominent NGOs in Vila.147  A meeting
was held to discuss these criticisms but there was no clear conclusion, although
there was unanimity that kastom existed and was used and that there was a need
for some form of integration and formalisation between it and state law.148

There is also little accommodation of juveniles by the state justice system. There
is no legislation providing for special procedures to be followed by the police,
prosecutors and courts when dealing with juvenile offenders and suspects, with
the result that youth are processed in the same way as adults, giving no protection
against police brutality or making allowances for their intimidation by the
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courts.149  UNICEF found that currently the ‘laws are outdated and do not
adequately protect children from abuse of power’.150 The sole concession to
juveniles is a provision in the Penal Code providing that no person under sixteen
years of age shall be sentenced to imprisonment unless no other method of
punishment is appropriate (Section 38[1]) and that where this occurs it should
be in a special establishment (Section 38[2]).

In reality, however, there are no special establishments for juveniles and so
courts that wish to make a custodial order for juveniles are compelled to sentence
them to imprisonment in the main jails where there is no way to segregate the
youth from the other prisoners. In practice, children under sixteen years of age
are rarely sent to prison, but there have been cases in which they have been.151

Other problems facing juveniles in the state justice system are a lack of awareness
of their rights in dealing with the police, lack of an appropriate complaints
mechanism against police, lack of legal representation, lack of clear guidelines
as to when parents or guardians are required to be present, lack of separate or
appropriate detention facilities for juveniles and no structured form of pre-trial
diversion.152 These factors raise a considerable question mark over the findings
of the JJP concerning the preference of youth to be dealt with by chiefs rather
than the state justice system. It is possible that if the state system were reformed
to more adequately meet the needs of youth and protect them from police
brutality, this might meet their concerns just as well as empowering the chiefs.

Conclusion
This chapter has shown that in Vanuatu today there are many levels of plurality.
The President recently stated, ‘We are like 100 nations inside one country.’153

What remains controversial is the extent to which this diversity operates as a
source of instability, and what the response to it should be. In the context of
Solomon Islands, White observes that the diversity of the region is often
identified as a primary source of instability and ‘the most commonly proposed
solution is to strengthen central government as a means of holding the forces of
disintegration together’.154  Similar observations could be made about Vanuatu.
White goes on to point out, however, that if a local perspective is adopted, rather
than one that reads conflict from an outside perspective, one is ‘more likely to
hear about legitimizing or empowering the local than about strengthening the
institutions of the (central) state’.155 This book similarly views plurality as not
necessarily equating with ‘disunity, division and dispute’.156  Rather, it explores
the possibility of harnessing the strengths that are associated with
pluralism—such as grassroots legitimacy, flexibility and easy adaptation to local
circumstances—in the context of a plurality of legal orders.

The preceding discussion has shown two successful examples of relationships
between pluralities in society that do not involve domination by one of the
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other. The first is that between Christianity and kastom—a relationship that has
changed from one of mutual hostility to one of mutual tolerance and acceptance.
Elements of each are found in the other, such as the examples of the prayers in
the nakamal and the use of the chiefs to discipline church leaders discussed
above. Further, it appears that many people are able to move between the two,
taking the benefits that each is able to provide, without the need to either
confront or reconcile the fundamental differences of approach of each system.
This suggests one possible model for the relationship between kastom and the
state justice system, whereby the two systems continue to exist in their own
forms but with mutual attitudes of tolerance and acceptance of the role that each
plays in society. The example of Christianity/kastom suggests that if such an
attitude exists then elements of the two systems will naturally come to be adopted
by the other. Further, it does not appear necessary to completely rationalise the
differences of approach of the two systems before they can have a workable and
mutually beneficial relationship.

A different solution has developed in response to the plurality of vernacular
languages in Vanuatu: the creation of a new language, Bislama, which can be
learnt and understood by all. This development has been wildly successful,
enabling the people who speak 105 vernacular languages and two introduced
languages to communicate with each other with ease. During my fieldwork, I
was constantly amazed at how I could arrive in the middle of a remote village
and sit down with an old chief under a mango tree and instantly be able to
communicate. Bislama thus provides a different model for the relationship
between kastom and the state justice system—that of the creation of a hybrid
system.

The final point to emerge from this chapter with direct relevance to this study
is that kastom is very much alive in Vanuatu today. This is shown in a number
of ways: the extent to which kastom practices are still followed in urban areas;
the way communities in town are still organised around the chiefs from their
home islands; the fact that youth report significant involvement in kastom
practices and their preference for chiefs to resolve their problems rather than
state courts; and finally, the fact that women are starting to use kastom as a tool
for achieving a greater role in public life and freedom from domestic violence,
as demonstrated by Tor and Toka’s report. The continuing power of kastom in
Vanuatu has also been documented in many other contexts. For example, Morgan
and McLeod comment that many ni-Vanuatu attribute the limited magnitude of
contemporary conflicts to the continuing valence of ‘traditional’ modes of dispute
resolution, particularly chiefly intervention.157 The positive way in which
kastom is viewed by the majority of the population and the current strength of
the chiefly system demonstrated in later chapters are factors that set Vanuatu
apart from many of the other countries in the ‘arc of instability’ and should be
capitalised on in the development of the legal system. This simple fact seems to
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be widely accepted. The difficulty lies in how to do it, and this question is the
subject of the remaining chapters of this study.
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2. The possibilities and limitations of
legal pluralism

The existence of normative legal systems operating independently or
semi-independently from the State, such as the kastom system in Vanuatu, is an
empirical reality in almost every decolonised country in the world.1  Despite
their prevalent nature,2  however, and the growing official and academic
recognition of their existence, there is currently no widely accepted theoretical
position for analysing the relationships between such legal systems, or between
such systems and the State. This chapter discusses three possible theoretical
approaches—legal positivism, legal anthropology and legal pluralism—and the
possibilities and limitations of each for answering the questions posed in this
study. It argues that although a legal pluralist approach is the most useful in
analysing empirical questions about the operation of non-state legal systems,
neither it nor the other two approaches is of much assistance in answering the
normative questions this study poses about improving the relationship between
the kastom and state systems in Vanuatu.3 The last two chapters take this analysis
further by proposing a new methodology to fill the theoretical lacuna identified
in this chapter.

There is a terminological issue that needs to be dealt with initially as there is no
agreed terminology in this field. There have been numerous suggestions about
what to call normative orders existing outside the State, including customary
law, non-state justice systems, non-state legal fields, dispute-resolution systems,
rule systems, folk law, informal justice, collective justice, popular justice and
vigilantism. The difficulty arises from the fact that the terminology employed
directly raises some of the central dilemmas in the field: are we just talking about
a set of substantive norms or of processes as well? (The use of the terms
‘customary law’ and ‘folk law’, for example, can be taken as referring uniquely
to legal norms.) Are these normative orders or fields really ‘law’? Is a legal order
broader than the mere resolution of disputes? These questions are discussed
further below, but for present purposes the term ‘non-state justice systems’ is
used. Although the focus of this study is conflict management in the context of
law and order, rather than ‘justice’ as a whole, many of the other authors referred
to do not limit their discussion to conflict management. The term non-state
justice systems is also the one that is used most widely in the aid and development
literature dealing with these issues, and is wide enough to cover non-state
institutions as well as substantive norms.
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The positivist approach

General principles
Questions of how to deal with a plurality of legal systems first came to the fore
during the time of European imperialist expansion and colonialism. The British
policy of indigenous sovereignty, often referred to as ‘indirect rule’, required
colonisers to consider issues about what law was applicable to govern indigenous
peoples, as well as which law would govern the relations between indigenous
people and colonisers.4  At the time these questions arose, the dominant legal
theory was legal positivism, or analytical positivism. The central tenet of this
theory, as expounded by one of its main nineteenth-century authors, John
Austin, was that all law was the command of the sovereign. From this central
principle, a number of consequences flowed, the most important of which in
the context of non-state justice systems was that lawyers should confine
themselves to the study of law and if societies did not have rules laid down by
a sovereign or political superior then it followed that they did not have law.

Twentieth-century positivists modified the strict nineteenth-century approach
in some respects, making special provision for systems of customary law. For
example, Hart posited a dual system of rules: primary rules constituted the
normative order in simple societies; secondary rules, characteristic of more
advanced societies, specified the manner in which the primary rules could be
ascertained, changed and applied. While Hart conceded that a society might
exist that had only primary rules, he believed that these alone did not constitute
a legal system and would need to be supplemented by secondary rules to take
‘the step from the “pre-legal” into the legal world’.5

Positivism in Melanesia
Melanesia is a region where issues relating to non-state justice systems have
always been on the agenda—during the colonial period and after independence
of the countries of the region—although, significantly, such terminology has
not previously been used to describe the issue. Rather, the debate has been
couched in terms of the ‘recognition’ and ‘integration’ of ‘customary law’, putting
the emphasis on customary norms rather than processes and on the appropriate
action of the State towards customary law. Given such a choice of terminology,
it is no surprise that the approach that has been adopted in the body of Pacific
jurisprudence concerned with the relationship between introduced and customary
law has been one of ‘weak’ legal pluralism, where the State recognises customary
norms but not customary institutions. As discussed below (under ‘Theoretical
issues’), in many ways such an approach belongs in the legal positivism tradition
rather than legal pluralism.6

The positivist approach taken by the colonial administrators and later by
legislators of the independent states is shown clearly in the structures of the
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legal systems developed during these two periods. During colonisation, customary
law was seen as being transient and the pluralist legal system a temporary state
of affairs that would eventually be moulded into a universal national legal system.
At independence, this goal was often incorporated in the new leaders’ plans for
the State.7 Thus, new constitutions such as that of Vanuatu were drafted on the
basis of a single, rather than a plural, system of law, with customary law
incorporated to the extent that it did not conflict with other sources of law.8

Vaai, summarising the situation in the South Pacific, states that ‘[i]ndependence,
however, saw the establishment of new constitutional systems that were
inevitably in accordance with Western ideologies and law’.9  In fact, Westermark
comments that, since the advent of independence, the external imposition of
legal systems has in some ways increased, as ‘the new nations frequently stress
legal uniformity as a key to nation-building’.10

From an academic perspective, there has been a significant body of work
generated by what Narokobi terms ‘the search for a Melanesian Jurisprudence’.11

The irony of the fact that since independence the legal systems of the region
continue to follow the path laid down by the imperialist government has
understandably generated a lot of questioning and thought on the part of lawyers,
and occasionally anthropologists, working within the legal system. The majority
of the legal academic literature on this issue has, however, been concerned with
describing the legislative framework for the incorporation of customary law in
countries in the South Pacific region and then analysing the various reasons
why in fact there has been so little incorporation of customary law into the state
system.12  Stewart states:

[T]he task of contemporary legal scholars is seen as interpreting the
customary law which evolved in the colonial state courts in the light of
contemporary legislation and supreme court practice. It is not concerned
with understanding the contemporary social context despite the fact
that the people’s customs and practices are constantly evolving outside
the framework of court decisions and interpretations.13

In other words, the approach adopted is essentially positivist, because it seeks
to find ways for the state system to ‘recognise’ or ‘integrate’ customary law.
Such an approach proceeds from the standpoint that it is only once the state
legal system has accepted customary law that it can be considered ‘law’. This is
demonstrated by Zorn and Corrin Care’s comment that ‘[t]he ultimate irony of
customary law is that although state law must recognise and apply custom in
order to make itself a part of the culture, state law cannot use custom without
turning it into something else’.14  As a result, there has been little consideration
of institutions that are not officially constituted or recognised by state law.15

Even those such as Aleck who advocate ‘new’ approaches in fact still remain
inside a state-centralist conception of law. Aleck argues that there are any number
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of factors to explain the current failure of Pacific courts and legislatures ‘to bring
about the development of “a new, culturally sensitive…jurisprudence which
blend[s] customary law and institutions with modern Western law and
institutions in an appropriate mix”’.16  He suggests that the answer is for judges,
lawyers and legal educators to recognise and act on the fact that ‘the common
law tradition itself is best understood, employed and developed when it is
regarded fundamentally as a system of customary law’.17  Such an analysis again
belabours the idea that it is up to the state institutions to incorporate customary
law and that this can be done through the State’s own processes—an essentially
positivist approach.

The adoption of this approach in Melanesia has had a number of consequences.
First, it cannot really be said that the issue of non-state justice systems has in
fact been addressed, because in order to address such issues there first needs to
be some recognition that non-state justice systems exist, and such recognition
as we have seen is not possible within a positivist paradigm. For example, at the
beginning of this study not a single legal work referred in more than a passing
way to the operation of the kastom system in Vanuatu. Second, the focus of most
legal scholars dealing with customary law in the South Pacific has been on
customary norms because, as Sack points out, ‘positive law has no difficulty in
dealing with even the most exotic forms of substantive foreign law’, whereas
‘foreign legal institutions, methods, processes and values are a different matter’.18

The main focus of law reform in this area has therefore been to develop ‘choice
of law’ rules to assist the courts to determine whether customary or ‘formal’ law
should be recognised and applied in a given case.19

The legal anthropological approach
Anthropological jurisprudence, which first developed as a specialised discipline
in the nineteenth century, has challenged many of the paradigms of the positivist
view of law and, most relevantly for this study, has produced the various theories
of legal pluralism, discussed separately below under ‘The legal pluralist
approach’. This section discusses its other major contributions to the study of
non-state justice systems and also highlights its current limitations.

Initially, the evolutionist school dominated legal anthropology.20  It was believed
widely that all societies passed through clear and inescapable stages of
development, distinguished by increasing complexity, and this was extended
to include stages of legal development. Various legal systems were studied and
compared with the aim of charting a general evolutionary direction, from a
primitive to a civilised state.21 The ethnocentric bias was such that Western
European states represented the highest stage of development—a belief that was
very convenient for the imperialistic policies of the European powers.22
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Since the late nineteenth and twentieth centuries, there have been three separate
periods in the development of the field of legal anthropology.23 The first was
the publication of the major empirical monographs before the 1960s that were
mainly ahistorical, ethnographic descriptions of a single ethnic group and were
concerned with seeking to understand whether all societies had law or its
equivalent. A small number of monographs, including Maine’s Ancient Law
(1861), Malinowski’s Crime and Custom in a Savage Society (1967) and Llewelyn
and Hoebel’s The Cheyenne Way (1941), provided the baseline for the discipline.24

These monographs set the general framework for the methods of research that
continue to be employed. Malinowski’s work led the movement ‘out of the
armchair into the village’, insisting that some legal phenomena could be
understood by direct observation in the field. Before him, most scholars had
relied for their material on the accounts of travellers, missionaries and colonial
administrators.25  Malinowski looked at the ‘sociological realities’ and the
‘cultural mechanisms’ acting to enforce law and demonstrated the variety of
different forces that operated to maintain peace in the Trobriand Islands,
including factors such as the cohesive force of relationships of reciprocal
obligation.26  He stated:

In looking for ‘law’ and legal forces, we shall try merely to discover and
analyse all the rules conceived and acted upon as binding forces, and to
classify the rules according to the manner in which they are made valid.
We shall see that by an inductive examination of facts, carried out
without any preconceived idea or ready-made definition, we shall be
enabled to arrive at a satisfactory classification of the norms and rules
of a primitive community, at a clear distinction of primitive law from
other forms of custom, and at a new, dynamic conception of the social
organisation of savages.27

Following such works, the ethnocentric notion of evolutionism was criticised
and writers turned their attention to the diversity of legal systems rather than
their unity and to analysing them within their own terms rather than with
reference to a notional universal standard.

With the exception of Malinowski, the other works during this period considered
law primarily as a framework rather than as a process. Humphreys observes that
‘[t]hrough the influence of Durkheim on Radcliffe-Brown, it became a
fundamental tenet of…anthropology from the 1920s to the 1950s that the
anthropologist’s task was to discover the “rules” governing the structure of the
society’ under study.28 The influence of such beliefs is so strong that even today
what Moore describes as the ‘venerable debate’ on the topic of the complex place
of norms in customary systems continues.29  Generally, however, later lawyers
and anthropologists disagreed with such a focus on norms, stressing that law in
traditional societies consisted of processes as well as norms. For example, Sack
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argues that ‘Melanesian law does not express itself in obligatory norms but in
the actual social organisation of the people’.30  Narokobi similarly pointed out
that in classical Melanesia, law was not a specialist discipline, but rather ‘an
integral part of the way in which people went about various tasks in a
community’.31  He comments that the emphasis ‘was not on the law or the rule
or the norm but on how to settle the conflict’.32  In the African context as well,
Moore writes that ‘[i]t is fairly well agreed that in many (most) African settings
there was much that operated in the “resolution” of disputes other than a system
of norms’.33

These early ethnographies were critical in establishing methodological approaches
to the study of non-state justice systems. The Cheyenne Way 34  was ‘the first
systematic anthropological attempt to study law by a careful analysis of
“trouble-cases”’35  —namely, looking at disputes and inquiring into ‘what the
trouble was and what was done about it’. The data produced by this method
were found to have been the most revealing in exposing the nature of law in
Cheyenne society. The ‘case method’ approach has continued to be a standard
method of research and is used in this study, particularly in Chapter 6. Max
Gluckman,36  Philip Gulliver37  and Paul Bohannan38  produced important
studies during this era. Such studies were essentially critical ethnographic
descriptions of non-European societies.

In the mid-1960s, there was then a shift towards the study of dispute settlement
and of law as a process, in which the study of substantive rules and concepts
was subordinated to the analysis of procedures, strategies and processes.
Malinowski, who was already questioning the assumption that ‘savages’
invariably followed the ‘rules’, had foreshadowed this shift.39  Malinowski’s
work thus gave rise to a new epistemological base in legal anthropology—namely,
‘processual analysis’, which studied the processes involved in the settlement of
disputes. This contrasted with the prevailing idea of normative analysis that
was based on the idea that law consisted, in essence, of a number of written and
explicit norms and was often presented in codified form.40  Humphreys identifies
two ideas behind this shift: the first is ‘that social change and areas of potential
instability can be best understood and identified by focussing on disputes for
evidence of changing norms, areas of ambiguity in social relationships and
attempts to control change’.41 The other idea is demonstrating that the basic
principles used to investigate and adjudicate disputes in developed and less
developed societies are similar.42  Snyder observed that the studies in this period
were limited because they did not acknowledge the profound social and economic
changes that were occurring as a result of the colonisation process.43

The third period is the move since the mid-1970s towards the gradual elaboration
of a plurality of approaches and more explicit concern with theory and attention
to the role of the State. In the 1980s, anthropologists came to feel that ‘the
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ethnographic case-study methodology of dispute processes was too narrow a
canvas of analysis’.44  It was argued that local disputes needed to be analysed
within their socioeconomic and historical context.45  Further, the case method
was also criticised by some postmodernists, who claimed that ‘the choice of the
case as the unit of analysis shifts attention away from routine compliance with
law and toward deviant and otherwise extraordinary behaviour, away from
concord and to conflict’.46 There were two responses to this. First, as discussed
below, under the term ‘legal pluralism’, a debate arose as to how to conceptualise
local processes and norms within the wider context of state laws and domination.
The second response involved a ‘critique of the atemporal quality of case studies
of dispute processes and their Durkheimian understanding of dispute settlement
as “social control”’.47

The preceding discussion demonstrates that legal anthropology has made a
number of useful contributions to answering the specific questions this study
is concerned with: first in research methods and second in emphasising certain
aspects of the legal system that legal scholars tend to overlook, including the
numerous modes of conflict management outside the courts and the general
social context of the law.48  At present, however, legal anthropology is limited
in a number of respects. First, as Zorn points out, during the period legal
anthropology has developed, ‘law and anthropology have proceeded from
different premises and have embraced different goals’.49  She further explains
that ‘[a]nthropology’s primary aim is accurate description; the pre-eminent aim
of law…is prescription’.50  As a result, there is little general comparative work
or theorising about the universal basis of norms or legal institutions in
contemporary legal anthropology.51  For example, Franz von Benda-Beckmann
argues that it is rare in legal anthropology to have systematic comparisons of
legal systems.52  Second, with the significant exception of the development of
the theory of legal pluralism, discussed below, legal anthropology has been in
a period of stagnation and largely devoid of theoretical innovation in the past
20 years.53  Riles therefore commented that in the 1980s legal anthropologists
suffered a ‘crisis of identity’ and saw a waning of interest in their methods and
subject matter.54  She explains that

practitioners of legal anthropology now pessimistically perceive the
possibilities of their discipline. Likewise, although it is now increasingly
fashionable for lawyers to turn outside their discipline for grand insights,
they do so with increasing wariness. The image of what anthropology
might have to offer, the totally new insight, the epistemology-bursting
perspective, never seems fulfilled.55

In addition, legal anthropologists seem currently to be turning their attention
away from their traditional focus of analysing the intersections between
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indigenous and European law, to analysing non-colonised societies such as
Europe,56  and also the United States.57

The legal pluralist approach

General principles
While definitions of legal pluralism abound, most would generally agree with
Rouland’s definition that it is the multiplicity of forms of law present within
any social field.58  Griffiths, one of the key developers of the theory, defines a
situation of legal pluralism as

one in which law and legal institutions are not all subsumable within
one ‘system’ but have their sources in the self-regulatory activities which
may support, complement, ignore or frustrate one another, so that the
‘law’ which is actually effective on the ‘ground floor’ of society is the
result of enormously complex and usually in practice unpredictable
patterns of competition, interaction, negotiation, isolationism and the
like.59

One of the central arguments of the legal pluralists is that there exists a state of
legal pluralism in virtually every society.60  Sack takes this one step further,
arguing that legal pluralism implies an ideological stance: that it sees the ‘plurality
as a positive force to be utilised—and controlled—rather than eliminated’.61

Santos, however, argues that ‘there is nothing inherently good, progressive, or
emancipatory about “legal pluralism”’.62

Legal pluralism thus starts from the rejection of what Griffiths calls ‘the ideology
of legal centralism’, by which he means the positivist notion that law necessarily
is the law of the State, is uniform and exclusive and is administered by state
institutions.63  Legal pluralists have criticised the model of legal centralism on
three main bases: the concept of ‘law as universal across time and space’; its
monopolistic claim to ‘state power over the recognition, legitimacy and validity
of law’; and the State’s ‘claims to integrity, coherence and uniformity’.64

The most widely used conception of plural legal systems is Moore’s notion of
the semi-autonomous social field.65  Moore defines the semi-autonomous social
field as one that ‘has rule-making capacities, and the means to induce or coerce
compliance; but it is simultaneously set in a larger social matrix which can, and
does, affect and invade it, sometimes at the invitation of persons inside it,
sometimes at its own instance’.66 The boundaries of the field are defined by a
processual characteristic: ‘the fact that it can generate rules and coerce or induce
compliance to them.’67  Moore’s concept of semi-autonomous social fields is an
important development in the theory of legal pluralism because, in emphasising
the lack of autonomy, it draws attention to the fact that different legal orders
exist in relation to each other and hence affect the way that each is able to
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operate. Moore also demonstrates that studying the operation of semi-autonomous
social fields assists in understanding how legal change is really effected, rather
than, for example, merely relying on assumptions that a particular piece of
legislation will have a desired effect.68 The concept of semi-autonomous social
fields also permits us to develop hypotheses concerning the relationships between
the different spheres. Merry notes:

Research in the 1980s emphasizes the way state law penetrates and
restructures other normative orders through symbols and through direct
coercion and, at the same time, the way non-state normative orders resist
and circumvent penetration or even capture and use the symbolic capital
of state law.69

Westermark expands on Moore’s concept of semi-autonomous social fields by
explaining that it can be analysed as an ‘interactional approach’ towards viewing
the relationship between state law and indigenous law.70  Such an approach,
while recognising that in some instances ‘imposed law extinguishes all local
autonomy’, also stresses that ‘we cannot assume subjugation and exploitation
as inevitable consequences’.71  Applying such an approach to the village courts
in Agarabi, Papua New Guinea, he demonstrates how they have generated their
own set of rules and procedures, as have other village courts. He therefore
stresses that while we must be aware of the potential domination of national
legal institutions operating at the local level, we must not be blind to what
Levi-Strauss describes as bricolage: ‘people’s capacity to select bits and pieces
of the systems intellectuals build and recombine them for their own purposes
in their own way.’72

While the concept of semi-autonomous social fields has been widely accepted,
it has also been subject to some criticism. Woodman argues that in virtually all
writings about legal pluralism it is assumed that the constituent elements of the
legally plural world—the ‘legal orders’, ‘legal systems’ or ‘social fields’—are
‘reasonably well identified by their own visible characteristics’.73 Woodman
denies, however, the possibility that a map of legally pluralistic situations can
be drawn because it is not clear who belongs to every social field and who does
not, or even which law will be applied in which situation.74  He also rejects
Vanderlinden’s argument that legal pluralism must be seen from the viewpoint
of the individual subject of law, stating that the ‘flight to the individual perhaps
goes too far’.75 Woodman proposes instead that we look at laws in terms of a
‘population’ and refer to the ‘legal mechanisms’ involved.76 While Woodman’s
main argument—that the edges of each plural order are bound to be fuzzy and
to have a merging tendency—is certainly valid and important to bear in mind,
it is difficult to see how these problems with the concept of semi-autonomous
social fields are overcome by replacing the words ‘field’ or ‘system’ or ‘order’
with ‘population’.

37

The possibilities and limitations of legal pluralism



There is some debate about the extent to which legal pluralism as a doctrine is
well accepted. Riles talks about the ‘universal fact’ of legal pluralism that ‘is so
commonly accepted that it can be assumed’77  and Griffiths claims that the
ideology of legal centralism has been defeated and legal pluralism is now
generally accepted as being ‘the new paradigm’.78 Woodman79  and Harris,80

however, query this claim. Hughes notes that ‘within so-called Western societies,
legal pluralism has not developed much beyond a marginal critique’81  and Franz
von Benda-Beckmann also comments that the majority of legal academics certainly
do not really use the concept, and even among legal sociologists ‘its use is rather
the exception than the rule’.82  A more nuanced view is provided by Roberts,
who comments that while some of the general tenets of the legal pluralists are
widely accepted—such as the heterogeneity of the normative domain and the
criticism of the State’s monopolistic claims to systemic qualities—beyond this,
‘consensus is more difficult’.83  A possible reason for this is the current
disagreement about a number of theoretical issues, to which we now turn.

Theoretical issues
Legal pluralists have devoted recent decades to intense debates about a number
of related issues: whether or not there is anything that differentiates a ‘legal’
system from a non-legal form of normative ordering; whether setting a meaning
of ‘law’ is a useful exercise; whether there is a fundamental difference between
state and non-state normative orders; and whether or not it is possible to have
a situation of legal pluralism within a state system.84  Franz von Benda-Beckmann
therefore notes that ‘[b]eyond the threshold of the yes or no to legal pluralism,
there is little uniformity in the conceptualisation of law, or legal pluralism, about
the relations between such plurality and social organisation and interaction’.85

These debates will be discussed together with their relevance to the application
of the theory of legal pluralism to answering the specific questions with which
this study is concerned.

What’s in a name?86

Defining the boundary between non-state law and similar non-legal social
phenomena has been a continuing problem for legal pluralists.87  von
Benda-Beckmann goes so far as to argue that the attempt to arrive at a definition
of law for anthropological purposes ‘still resembles a battlefield’.88  Moreover,
not only has no consensus emerged on what, if anything, differentiates a ‘legal’
system from a non-legal form of normative ordering, there is a division of opinion
as to whether or not attempting to formulate such a definition is possible or even
useful.

Under a positivist approach to law, the question ‘What is law?’ is answered in
terms that take some centralised state organisation for granted and consider the
presence of rules, courts or sanctions as essential.89  For example, Roberts has
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recently argued that ‘[o]verall, I am left with the sense that it is very difficult
to specify in a convincing way a secure grounding for “law” if we try to shake
it free from particular forms historically associated with the state’.90  Legal
pluralists, however, claim that non-state legal structures exist, raising the problem
of how to distinguish law from other forms of social ordering. The question then
becomes whether or not all forms of social control are law or whether there are
some other criteria that can be pointed to that distinguish the legal from the
non-legal. One of the reasons why this is such a contentious issue is the
legitimising power of the label of ‘law’. As Tamanaha observes, today, ‘law has
an almost unmatched symbolic prestige, rivalled in influence only by science.
It carries connotations of right, certainty and power.’91

In order to define law as a specific type of social control, most earlier legal
anthropologists focused on the sanctions following deviance from the norm. In
such a model, legal norms are only those whose violation results in a sanction
enforced by an institution with authority over the parties involved.92  Hoebel
therefore contends that ‘[a] social norm is legal if its neglect or infraction is
regularly met, in threat or in fact, by the application of physical force by an
individual or possessing the socially recognised privilege of so acting’.93

Such definitions have, however, been criticised on the basis that ‘[t]hough the
formal legal institutions may enjoy a near monopoly on the legitimate use of
force, they cannot be said to have a monopoly of any kind on the other various
forms of effective coercion or effective inducement’.94  Recent attempts to amend
Hoebel’s definition have tried to grapple with this problem. For example, Frame
and Benton propose the following definition: ‘[a] social norm is legal if its neglect
or infraction is regularly met, in threat or in fact, by the application of physical
force or the imposition of serious social disadvantage by an individual or group
or agency possessing the socially recognised privilege of so acting.’95

Another definition is proposed by Griffiths, who employs Moore’s concept of
semi-autonomous social fields and defines law as ‘the self-regulation of a
“semi-autonomous social field”’.96  He acknowledges that such regulation can
be regarded as ‘more or less “legal” according to the degree to which it is
differentiated from the rest of the activities in the field and delegated to
specialized functionaries’.97  Unfortunately, he fails to explain why this should
be the case, and his argument that these factors cause something to be ‘more
legal’ seems to undermine his entire argument that state law is no more ‘law’
than other forms of normative ordering. Other definitions of law abound98

—some so broad they are criticised as running ‘the risk of including all forms
of social control’.99  Consequently, as Merry notes, ‘The literature in this field
has not yet clearly demarcated a boundary between normative orders that can
and cannot be called law.’100
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The failure of legal pluralists to agree on a definition of law has led to two
reactions. The first, advocated by Tamanaha, who launched the most significant
attack on what he referred to as the ‘precociously successful doctrine’ of legal
pluralism in 1993, was that such a failure was fatal to the concept of legal
pluralism.101  He argued that although legal pluralism was one of the dominant
concepts in the field of legal anthropology, it was ‘constructed upon an unstable
analytical foundation which will ultimately lead to its demise’. 102  He contends
that the concept of law should be reserved for state law, as there is an empirical
distinction between state law and other forms of social ordering. Further, calling
normative orders other than state law ‘law’ is ethnocentric and obscures the
fundamental differences in form, structure and effective sanctioning between
state law and other normative orders. 103  Later, he modified this position,
although he still contended that ‘having this unresolved issue at its very core
places the notion of legal pluralism on a tenuous footing’.104 Woodman, who
has been one of the few to deal with Tamanaha’s arguments, criticises this
approach, noting that ‘the distinction between state law as doctrine and non-state
law as social ordering is no more than a distinction of relative emphasis in the
sources of information most readily available, not an ontological divide’.105

The second approach to the failure of legal pluralists to agree on a definition of
law is to argue that in fact such a definition is not essential to the concept of
legal pluralism.106 Woodman’s response to the issue of how to define law is
therefore that we must accept that all social control is part of the subject matter
of legal pluralism and that ‘law covers a continuum which runs from the clearest
forms of state law through to the vaguest form of informal social control’.107

Merry similarly argues that ‘[d]efining the essence of law or custom is less
valuable than situating these concepts in particular sets of relations between
particular legal orders in particular historical contexts’.108  Humphreys
comments:

[W]e cannot draw precise definitional lines round ‘law’ but are dealing
with a complex of ideas and institutions in which demarcation lines vary
over time and between one group and another…and that rules of law
and legal arguments are formulated, approved and cited in specific
historical circumstances.109

Santos also refers to the fact that the debate has become ‘increasingly perceived
as sterile’.110  Sack takes this approach to the furthest extreme, arguing that ‘the
main responsibility of law, including legal theory, is not analytical clarity and
consistency but the performance of practical social tasks’.111  Not all legal
pluralists, however, are content to leave the definition of law undefined in this
way. von Benda-Beckmann, for example, argues that more conceptual clarity is
desirable.112
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One way around this problem that has been proposed, ironically, by von
Benda-Beckmann and Tamanaha is to recognise that there might be many
different definitions of law depending on who is asking the question and why
they are asking it. Franz von Benda-Beckmann113  therefore advocates asking
the more fundamental, theoretical questions ‘What is it we want to compare and
why do we want to compare it?’ before focusing on the potential terminological
problems.114 Twining has most recently also adopted this approach, suggesting
that we make ‘the context and purposes of the inquiry supply criteria for
distinguishing “legal” from other normative orders’.115 Tamanaha argues that
it is not necessary to ‘construct a social scientific conception of law’ before we
can use legal pluralism.116  Rather, we should treat as law what people in various
social groups treat as law.117

In relation to the present study, the suggestion of these three authors can be
followed, obviating the need to formulate a universal definition of ‘law’. The
problem this book investigates is the relationship between two mechanisms that
are used within a country to manage conflicts. This therefore becomes the focus
and the question as to whether such a mechanism is ‘legal’ or merely normative
is not crucial to the analysis.

Is state law fundamentally different to non-state law?
The second major, and related, issue in legal pluralism is whether there is a
fundamental difference between state law and non-state law. As Fitzpatrick
observes, the relationship of legal pluralism to the State and to state law has
been highly ambivalent. Some of its adherents attribute the State no special
pre-eminence, leaving ‘an unstructured and promiscuous plurality’, while others
‘reduce or subordinate plurality to some putative totality, usually the state or
state law’.118  Sack comments that this problem arises from the fact that legal
pluralism makes sense only if it is assumed that one form of law is not objectively
superior to all others in every respect.119  He also observes,120  however, that
we cannot assume all forms of law to be equally valuable either, concluding that
‘it is easy to see that a legal pluralist must also be some kind of relativist; it is
more difficult to establish what this implies’.121

The idea that there is a fundamental difference between state law and non-state
law has been termed a centralist approach.122  Proponents of such a view often
maintain that the empirical reality of the extensive power and influence of the
State should not be ignored. For example, Zorn argues that legal pluralism’s
‘refusal to recognize that the state does have powers unavailable to other
institutions…makes history impenetrable and denies the importance of power
relationships. The reduction of society to chaos makes everything accidental
and removes the ability to extract meaning from social events.’123

41

The possibilities and limitations of legal pluralism



Merry similarly argues that state law should be seen as fundamentally different
‘in that it exercises the coercive power of the state and monopolizes the symbolic
power associated with state authorities’.124  She also acknowledges that the State
impacts ideologically on other legal orders because it acts as a framework for
their practice.125  In the context of grappling with the classification of global
law as ‘law’, Roberts has recently argued that ‘the growth of law and an ideology
of legalism is most plausibly linked to the understandings and practices associated
with the processes of centralisation that led ultimately to the formation and
proliferation of the nation state’.126

The competing approach, termed the diffusive approach, is that law does not
need the State to function, nor does it enjoy any particular relationship with the
State. Proponents of this view, such as Griffiths127  and von Benda-Beckmann,
criticise the centralist approach as using the ideology of legal centralism. von
Benda-Beckmann argues, therefore, in relation to Merry’s comments, that she
‘does not really move away from legal centralism because the predisposition to
think of all legal ordering as rooted in state law is based on this fundamental
difference’.128  Fitzpatrick observes that legal pluralist scholars have tended to
assume the ultimate domination of the State.129  He notes, however, that the
problem with the diffusive view is that it does not accord state law ‘the original
efficacy that, on occasion, it manifestly has’.130  Further, he observes that treating
all legal orders equally does not take into account the possibility of conflict
between legal orders or the consequent overarching status state law might
assume.131

Fitzpatrick argues that in fact both approaches are not inherently opposed, but
rather reflect mutual elements of a wider process. He contends that state law
does take identity by deriving support from other social forms and would thus
appear to be one form among many, but that ‘in the constitution and maintenance
of its identity, state law stands in opposition to and in asserted domination over
social forms that support it’.132

The solution to resolving this question for the purposes of the present study is
similar to the solution proposed for the answer to the question of ‘What is law?’.
Whether or not there is a difference between state and non-state normative
orders, and whether such a question is important, must be resolved in the context
in which the question is being asked. If the question is whether state and
non-state normative orders are equally legitimate, the question can be answered
in one way. If, however, the question is whether state and non-state normative
orders have the same resources available to them, the question can be answered
in a very different way. When comparing two different normative orders, it is
essential to draw distinctions between them in terms of their respective strengths,
weaknesses, fields of influence and susceptibility to change. This applies whether
or not one of the normative orders is the State. As Rouland notes, ‘[W]hether
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one applauds or bemoans the fact, states exist and are unlikely to disappear: the
nature and importance of the state will not emerge from an over-critical
attitude.’133  For the purposes of this study, the approach adopted is to
acknowledge the importance of the state system without privileging it over a
non-state system unless there is a valid contextual reason to do so.134

Is it possible to have a situation of legal pluralism within a state
system?
The final continuing theoretical issue among legal pluralists is whether legal
pluralism can exist within the state system. There is a distinction commonly
drawn by legal pluralists between ‘weak’ or ‘state’ or ‘juridical’ legal pluralism
and ‘deep’, ‘strong’ or ‘new’ legal pluralism. While different definitions of the
two exist, it can be said that deep legal pluralism involves the coexistence of
legal orders with different sources of authority, whereas in weak legal pluralism
there are two or more bodies of norms that have the same source of authority.135

Today there is a live debate as to whether or not ‘weak’ pluralism is also legal
pluralism. The main protagonist in this debate is Griffiths, who argues that only
deep pluralism is ‘real’ legal pluralism.136  In criticising previous legal pluralist
theories for their tendency towards legal centralism or statism, Griffiths argues
that weak legal pluralism is only a facade, as it in fact serves the interests of the
State. This is because the State determines the role these semi-autonomous bodies
will play and also because it delegates to them only a subordinate role. For this
reason, Griffiths argues that the recognition of customary law by the State is
weak legal pluralism and in fact supports the ideology of legal centralism.137

Woodman disagrees with Griffiths’ argument, saying that weak (or, as he calls
it, ‘state’) legal pluralism is a form of legal pluralism, although he acknowledges
it can be distinguished from deep legal pluralism.138

These different approaches are discussed further below. For the purposes of this
study, the question of whether weak pluralism is a pluralist or a positivist
doctrine is not crucial.139 What is important is recognising the distinction
between the two approaches—one being concerned with institutions and
processes and the other with substantive norms—as this has significant
repercussions for answering the questions posed in this study. As Griffiths
observes, ‘[T]hese two perspectives give rise to different strategies for dealing
with customary law in a transnational world, namely whether to work for
recognition of customary law within the state national legal system, or whether
to claim recognition for it outside this system.’140

The framing of the research questions and the methodology chosen to answer
them are therefore based on a deep legal pluralist approach, whereas previous
studies in this area have adopted a weak or state pluralist approach. In the event,
the final two chapters of this study demonstrate that once we start asking specific
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questions about the nature of the relationship between legal systems, and the
pathways that should exist between them, the distinctions between deep and
weak legal pluralism in practice become less clear.141

The possibilities and limitations of legal pluralism for
Melanesia
It is clear from the above discussion that the theory of legal pluralism has
enormous potential relevance to the study of the kastom system and non-state
justice systems in general. This section first discusses the possibilities that it
opens up, and the lessons that can be drawn from the existing literature, for the
present study, and then turns to discussing the current limitations of the theory.
Finally, a way forward is foreshadowed and subsequently developed in
Chapters 7 and 8.

The possibilities of legal pluralism
The major contribution of legal pluralism to this book is that it facilitates the
investigation of non-state justice systems by establishing them as a legitimate
field of study and by providing many of the tools and terminology to do so. It
therefore has considerable heuristic value in describing and analysing complex
empirical situations such as are addressed in this study.142  Legal pluralism offers
a radically different approach to the positivist orientation adopted by scholars
in Melanesia for addressing issues arising from the introduction of Western legal
systems into a social field in which indigenous legal orders persist. As discussed
above, previous approaches have focused on the way the state legal system could
integrate customary norms within its existing framework. Not only has such an
approach failed to date to produce the development of a ‘Melanesian
jurisprudence’ by the state courts, it significantly limits the inquiry in sustaining
the State as the sole repository of power.

Second, the literature also demonstrates that the focus of issues concerning legal
pluralism should be structural in nature. Fitzpatrick is one of the first authors
to suggest a focus on structure, observing:

If legal pluralism is ever to transcend the perpetual surprise at this own
re-discovery, it must confront structuring elements of unity, or at least
cohesion, beyond the diversity it reflects. Yet it has to do this without,
as is so often done, subordinating diversity to some abrupt
totality—usually conceived in the literature as a formal or functional
dominance of the state.143

Unfortunately, he does not develop this idea further, although his implied
warning about avoiding the dominance of the State is an important one.144

Similarly, Greenhouse argues that although current studies continue to treat
dispute settlement in general as an internal group function, a group’s external

44

A Bird that Flies with Two Wings



relationships are crucial to an understanding of its ability to resolve disputes.
She analyses a number of anthropological studies and demonstrates that a
mediator’s effectiveness is enhanced by gestures towards other available forms
of authority, his or her relationship to them and his or her ability to mobilise
them rhetorically.145  She notes:

In situations where courts are available (accessible), disputants’
invocations of explicit norms in effect assert that their arguments will
have validity ‘higher up’ the judicial ladder; they are a claim to future
success in an escalated conflict. Mediators’ invocations of explicit norms
carry the dual message of their own authority via their identification
with the sources of power in society and an implicit threat to abandon
the case to the courts if the disputants fail to come to terms.146

Greenhouse argues that ‘the way in which a jural community perceives its access
to wider systems of authority has, potentially, a profound impact on the efficacy
of mediators in containing and resolving disputes’.147 These comments suggest
that seeking to understand the nature of the links between one semi-autonomous
social field and another and their position in relation to each other is of the
utmost importance—an important lesson for this study.148

The third important contribution of legal pluralism to this study is the recent
emphasis that has been given to the importance of observing adaptation and
transformation of plural legal orders, and particularly the influence that they
have on each other.149  Keebet and Franz von Benda-Beckman argue that ‘[u]nder
conditions of legal pluralism elements of one legal order may change under the
influence of another legal order, and new, hybrid, or syncretic legal forms may
emerge and become institutionalised, replacing or modifying earlier legal
forms’.150

They contend that ‘such transformation processes are an integral part of legal
pluralism’ and point out that ‘[t]he trends are not uni-directional’. Svesson
describes such processes of continuous interaction as ‘interlegality’, arguing that
‘it is the continual flow of legal perceptions, the dynamic force of pluralistic
arrangement, that reshapes state law to better accommodate the cultural
distinctiveness of indigenous people’.151  Santos similarly draws attention to
the ‘porous’ nature of the boundaries between different legal orders with ‘dense’
interactions, arguing that in such conditions ‘each one loses its “pure”,
“autonomous” identity and can only be defined in relation to the legal
constellation of which it is a part’.152  A related point is made by Webber, who
argues that the normative relationship between the colonists and aboriginal
peoples in Canada was the result of mutual adaptation and that the structure of
the relationship ‘was formed as much from compromises on the ground as from
abstract principles of justice’.153  He also draws attention to the importance of
not minimising the ‘relations of power’ when considering the development of
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normative regimes between different legal systems.154  In addition, it has recently
been suggested that external influences, such as globalisation and political
change, affect power relationships and local constellations of legal ordering, as
well as the legal understandings of former periods, be those colonial, socialist
or other.155

The current limitations of legal pluralism
Legal pluralism has therefore been shown to be potentially very helpful in
addressing cognitive-type questions about how plural legal systems operate in
practice in any given jurisdiction. It does not, however, currently have a great
deal to offer in relation to answering normative questions about how plural legal
systems could best relate to each other156  or other issues involving what
Woodman calls ‘planned pluralism’.157 This type of inquiry involves asking
such questions as ‘How can we try to ensure that the different legal orders that
exist in any particular jurisdiction operate in a way that maximises their ability
to cross-fertilise, support and enrich each other, rather than to undermine and
conflict with each other?’ The fact that legal pluralism does not currently greatly
assist in addressing such questions is possibly one reason why to date it has
been largely overlooked by development agencies such as the World Bank and
the United Kingdom’s Department for International Development, which have
recently started to become involved in the development and reform of non-state
systems.158

There are three factors that have contributed to inhibiting the development of
legal pluralism into a useful theory in the context of practical law reform. First,
in the past decade or so, despite having made such large advances early on, legal
pluralism has fallen into a theoretical morass out of which it appears unable to
drag itself. Rather than moving the theory forward to develop clearer analytical
and comparative frameworks for studying concrete non-state justice systems
and their relationships, it has become embroiled in the sorts of internal theoretical
debates discussed above, thus reducing its practical relevance. Consequently,
as Twining argues:

[D]iscussions of this broader ‘new legal pluralism’ became bogged down
in obsessive and largely unproductive debates about the definition of
‘law’…This is an increasingly important area in which theory has so far
provided very little help to detailed research…Although it has produced
some excellent specific studies, it continues to struggle with the problem
of constructing an adequate theoretical framework.159

In this regard, it is noteworthy that a number of legal pluralists state explicitly
that the theory ends up advocating immobility. Merry notes therefore that
‘pluralism, just as deconstruction, ultimately ends in immobilisation, since if
everything is complex and variable, just as if everything is a matter of
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interpretation, how can one say anything’.160  Griffiths’ assertion that legal
pluralism involves ‘an unsystematic collage of inconsistent and overlapping
parts’ and his frequent portrayal of anyone who suggests introducing some order
into such a system by considering what attitude the State should take towards
non-state legal systems as a ‘statist’ or ‘legal centralist’ is also not conducive to
the idea of law reform.161  Rouland argues that Griffiths’ theory causes one to
wonder ‘whether in forcing the state and law further and further apart, we will
not be driven up a theoretical blind alley’.162  Even Sack, who approaches the
question of legal pluralism as a lawyer, rather than an anthropologist, despite
arguing that ‘the aim of legal pluralism is…a situation where different forms of
law cooperate, each performing the task or tasks for which it is best suited and
in a way which maximises its potential’,163  ultimately also fails to provide any
pragmatic solutions, concluding that ‘the legal pluralist can, qua pluralist, do
almost nothing constructive’.164  Hughes similarly observes that legal pluralism
appears to be an incomplete theory that offers a critique of the State but does
not advance an alternative approach.165

The second factor limiting legal pluralism’s relevance to law reform is its political
nature. It is clear that the relationship between the State and other legal systems
is at the heart of the debates about legal pluralism.166 This is because law making
and enforcing are two of the core functions of a State, arising from what certain
political theorists term the ‘social contract’ between members of society and the
State.167  Hughes makes this relationship explicit, noting that ‘[l]egal pluralist
argument…seems fundamentally to challenge our thinking about the state, if
also its relationship to law, so it is a branch of political theory’.168  He observes
that in traditional societies themselves—once the heartland of legal pluralist
research—there has been a strengthening of legal positivism, rather than a move
towards a legal pluralist paradigm. This is seen to be due to new governing elites
seeking out rapid development, international financing, structural reform and
rapid assimilation to the liberal capitalist model of the State.169  Rouland also
draws attention to the fact that acting on legal pluralism is likely to encroach
on state power, which is problematic because ‘not all states are totalitarian, but
they all contain the seeds of totalitarianism, since it is part of the underlying
logic of the state to try to weaken, or even do away with, any authority that
rivals its own’.170  Ottley and Zorn argue that one reason why the legal system
has failed to incorporate customary law in Papua New Guinea is the belief by
state institutions that a customary legal system constitutes a threat to them and
to the system of legislation and case law that reinforces the authority and
legitimacy of the State.171 They explain that

[b]y monopolizing the law and its processes, the state reifies itself.
Customary law, then, is viewed by the government, whether or not
correctly, as a direct attack upon the legitimacy of the state. The
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government and the propertied classes that the state protects believe
that by taking force into their own hands and solving disputes using
their own methods, clans are, in effect, communicating to the state that
it is not needed and that its monopolies over basic areas of social control
are not needed.172

Finally, and most relevantly for our purposes, the theory has had limited
relevance for law reform because the material produced has tended to be largely
descriptive rather than normative,173  and limited to one site of study,174

meaning that it has not been comparative, thus inhibiting the development of
overarching theories that could be used in a law reform context.175  As Snyder
comments:

Partly as a consequence of its relative unconcern for law and its emphasis
on disputes and process, much recent legal anthropological writing would
appear incapable of arriving at a theoretical view of the apparent
autonomy of law, or of considering abstractly the relationships between
plural legal forms, including those of the state, in different countries.176

Franz and Keebet von Benda-Beckmann similarly observe that although the
literature on legal pluralism is extensive, ‘it mainly consists of case studies, on
the one hand, or of very general summary statements simply reproducing the
official, state-law version of legal pluralism on the other’.177 They in fact even
go so far as to deny that it is an explanatory theory at all, merely referring to
legal pluralism as a ‘sensitising concept’.178 Therefore, due at least in part to
these three factors, currently there is a very limited theoretical foundation for
addressing the sorts of questions this study asks about improving the relationship
between the kastom and state legal systems in Vanuatu. The next section discusses
the material that makes up this limited foundation, then Chapters 7 and 8 build
from this basis a new framework and methodology for analysing and reforming
relationships between plural legal orders.

Using legal pluralism as a normative tool
The principal contributors to the development of a legal pluralist approach to
law reform to date have been Morse and Woodman.179  In the late 1980s, they
developed a number of broad categories for the main formal legal measures the
State could take regarding customary law.180

The first category is negative measures, including prohibition of conduct either
required or permitted by customary law and denial of validity of the legal
consequences that would otherwise be conferred by a customary norm.181 The
second category is positive measures, and this contains three subsets. The first
is admittance as fact, which can be viewed as not amounting to an acceptance
of the legal nature of customary law. The second is incorporation of law, by
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which the state law admits into its own body of norms a customary law norm
or portion of that norm. They point out, however, that this is problematic
particularly when it comes to procedural norms, as particular procedures are
often inseparable in practice from the social institutions within which they
operate and so their incorporation is likely to be narrowly limited unless there
is a profound reform of state institutions. It should be noted that all the
approaches suggested so far fit within the weak pluralist approach. The third
subset of approaches, however, moves beyond a state-centralist approach. Morse
and Woodman refer to them as ‘measures of acknowledgment’ and define them
as ‘measures by which state law expressly or impliedly provides that state
institutions do not have an exclusive capacity to perform certain functions to
do with law, which customary law is competent to perform’.182  For example,
through a measure of acknowledgment, state law accepts the capacity of
customary law to constitute an institution with legal powers, such as a traditional
assembly with power to enact law or to adjudicate in disputes.

Morse and Woodman set out three ways of classifying the measures of
acknowledgment. The first is the type of power, which can be either a legislative
acknowledgment or a measure of norm-applying acknowledgment, such as
adjudication. The second way of classifying the measures of acknowledgment
is according to the State’s characterisation of each. The State may assert either
that it has conferred the power itself on the customary institution or that it is
recognising existing, legitimate powers. The latter approach implies abandonment
of any dogma of a state monopoly of legitimate authority and will not allow the
State to circumscribe the powers or to abrogate them as could be done in the
former instance. Morse and Woodman note that the latter approach is unlikely
to be accepted by a state due to its challenge to the State’s monopolistic powers.
The third way of classifying the measure of acknowledgment is whether the
state law confers on a state institution powers concurrent with those granted or
recognised as held by the customary institution or whether it provides that the
customary institution is the sole holder of the powers of the type designed. In
the former case, a difficulty will arise as to how to resolve conflicts between the
two institutions given that the State necessarily concedes its lack of competence
to determine the scope of the powers of the customary institution. Morse and
Woodman suggest that this can be solved only by some overriding law, based,
for example, on the notion of the binding force of agreement between the
populations of the two constituencies.

Morse and Woodman’s analysis of different measures of acknowledgment is an
important start to the development of an analytical framework. They demonstrate
that when discussing deep legal pluralism, the foremost issues are processual
rather than normative and that the questions that arise are what can be termed
structural in nature. The second point to emerge from their discussion is that a
measure of acknowledgment must be between the State and a mechanism that
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exists independently of the State—in other words, that has not been constituted
by state laws. The analysis, however, is also very limited, particularly in regard
to the lack of concrete examples that Morse and Woodman can point to of such
measures of acknowledgment in reality.183  It is therefore not possible to tell
from their analysis under what circumstances the various measures of
acknowledgment could be effective. Morse and Woodman themselves
acknowledge that they are merely trying to initiate the development of such a
theory, rather than to present a finished framework, and consequently they do
not move in any detail beyond the broad description just outlined.

More recently, Woodman has drawn a distinction between institutional
recognition, ‘where a law accepts the existence of institutions of another law,
and provides that the activities of these institutions or some of them to produce
legally valid effects’,184  and normative recognition that ‘consists of the
recognising law providing that in certain cases the norms of the other law will
be applied by the institutions of the recognising law instead of its own norms’.185

The former type of recognition is associated with deep legal pluralism and the
latter with state legal pluralism. This distinction is useful as it clearly illustrates
the different responses legal systems are required to make depending on the
type of legal pluralism involved. This point is developed further in Chapter 7,
which seeks to explore all the different potential types of institutional recognition
possible in a given jurisdiction.

A further contribution in this area is von Benda-Beckman’s suggestion that one
way to analyse the differential use of indigenous, neo-traditional and state
institutions in former colonial countries is to look at the variations in the
politico-legal structure of the overall system.186  He suggests that rather than
asking, as is usually done, whether or not folk institutions have been recognised
by being incorporated into the official/colonial/national system, it is more fruitful
to ask whether or not state/neo-traditional institutions have been placed within
or outside the indigenous political system and the socio-spatial jurisdictions of
its institutions.187  Although he acknowledges that limited data make such
analysis difficult, he conducts a comparison of the differential use of such
institutions in a number of former British African colonies and West Sumatra.
His findings are that state courts are used more frequently if they are located
below or at the top level of the non-state justice system and less frequently if
placed outside indigenous political structures.188  He concludes that the structural
location of ‘folk institutions’ is more important in terms of their containment
rates and use than other factors such as their degree of Westernisation.189

von Benda-Beckman’s hypothesis seems to be backed up by Westermark’s study
of village courts in Agarabi, Papua New Guinea. Westermark notes that

the presence of the administration fostered the creation of unofficial
courts by village officials, providing forums that were perceived both

50

A Bird that Flies with Two Wings



to be linked to the official system and to operate in a way generally
acceptable to the community. Such a combination of an ostensibly official
status and acceptable style led to an active use of the courts by
community members.190

Another useful suggestion arising from Westermark’s work comes from his
disagreement with Abel’s assertion, made in relation to Africa, that pre-capitalist
informal legal institutions cannot be used as a model for institutionalising
informal forums under capitalism.191  He argues that the village courts in Papua
New Guinea have generally been successful as they have emerged from the
cultural and historical variability of the country and, importantly, ‘because the
links between the national and local level were not drawn taut in the development
of the courts, each court area was free to express this variability’.192 This idea
of not drawing the links ‘taut’, while anathema to a traditionally legalistic
approach, is also an extremely valuable insight, even if the view of village courts,
while not totally false, might have been somewhat prematurely rosy.193

In recent years, there also has been increasing interest in normative questions
concerning state and non-state justice systems from a different interest
group—namely, law reform and development agencies, many of whom have
realised the importance of traditional and informal systems as complements to
the formal system, especially in post-conflict situations, and also that these
systems might need reform in order to become fairer and more effective.194 The
UK Department for International Development has been particularly active in
this respect and has generated a number of studies of non-state justice systems,
mostly in Africa and South America.195  Law reform commissions in various
countries, including Australia,196  New Zealand,197  Malawi, Fiji198  and, perhaps
to the greatest extent, South Africa,199  have also produced a number of reports
and studies. Finally, there has been some interest in the area by NGOs, such as
Penal Reform International,200  the US Institute of Peace201  and the United
Nations.202  Blagg comments that the emerging practices in relation to issues
surrounding non-state justice systems by these organisations involve a ‘“synthesis
and synergy” approach to law reform, involving a gradual convergence of
Indigenous and non-Indigenous values, beliefs and practices’.203 There is a
broad acceptance that to have any chance of success the approach must be far
more sophisticated than, for example, merely integrating customary law into
the state system. For example, Fitzgerald argues:

There needs to be institutional space or spaces created for the
accommodation of Aboriginal law within the broader Australian legal
system. There must be institutional design for the administration of a
local order by Aboriginal communities. There must be ‘pods of justice’
distinct in form and function, autonomous but contributing to a federal
whole.204
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Conclusion
The preceding discussion has demonstrated that, although no comprehensive
framework has yet been proposed by legal pluralist scholars or law reform or
donor agencies,205  the makings of such a tool are present. These include: the
growing number of empirical studies, generated by legal anthropologists and
donor organisations, 206  into how non-state justice systems are really operating
in many countries; the recognition of the centrality of structural relationships
between plural legal orders; the importance of avoiding a state-centralist approach
to issues of law reform; the conceptual distinctions between normative and
institutional pluralism; and the need to consider the nature of the links between
plural legal orders. These ideas are developed further in Chapter 7, which
proposes a typology of models of relationship between state and non-state justice
systems based on a comparative study of the treatment of non-state justice
systems across various jurisdictions. This in turn allows an investigation into
the possibilities of relationships in which state and non-state justice systems
continue to work within their own normative and processual frameworks, in
ways that are mutually supportive and, in the best case, constitutive of justice.
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3. Tradition and transformation in
leadership structures and
conflict-management mechanisms

This chapter surveys the ethnography of Vanuatu from first contact with
Europeans to the present day, drawing out the main themes in relation to conflict
management and indigenous leadership structures. The motifs elicited will serve
as an introductory framework within which the current debates about the kastom
system and the role of chiefs can be more readily understood and appreciated.
In addition, the extreme versatility of ni-Vanuatu in adapting to the enormous
changes brought about by increasing influence and control by the outside world
becomes apparent.

The discussion differentiates three periods: the period between when the first
ethnographers arrived in Vanuatu and the Condominium (roughly the last part
of the nineteenth century and the early twentieth century); the period of
colonisation by the French and British (1906–80); and post-independence (1980
onwards). Each section includes an analysis of how the leadership structures
and conflict-management systems changed over the period under consideration.1

Leadership structures and conflict management in the
nineteenth century and early twentieth century
The furthest back it is possible to find ethnographic materials on Vanuatu is the
late nineteenth century.2  By this time, however, in some parts of the country
there had already been more than 100 years of contact with Europeans. One
terrible result of this contact, which significantly changed ‘traditional’ society
forever, was the massive depopulation resulting from the introduction of diseases
for which the indigenous population had no immunity. Deacon records how this
depopulation resulted in the loss of enormous amounts of traditional knowledge,
stating that out of the dead ‘so many, so terribly many, are the old men, the last
men who “know”…At every turn it is “the men who knew [who] are dead”’.3

Another development profoundly affecting the society during this early period
was the establishment of missions throughout the archipelago. This resulted in
a demographic move, encouraged by the Church, bringing together people living
in smaller hamlets or settlements to establish nucleated villages. Often the move
was from the interior villages to the coast.4 This had a significant effect on the
extant leadership structures, as community groups were ripped apart, separated
from their land and new communities created.5  A final development that
significantly impacted on patterns of life in this period was the movement of
men between Vanuatu and the sugar plantations of Queensland.6  As a
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consequence of these various events, it is likely that the leadership structures
and conflict-management mechanisms discussed below are not entirely traditional,
but we have no way of knowing in which ways they have been changed.

Leadership structures
Traditionally, there were two broad groups of leadership structures or political
power systems in Vanuatu: the graded system in the north, and a partly
hereditary, partly elective system based on titles in the centre and south. Within
these two broad groups, however, there were many different permutations and
combinations.7  As Bonnemaison states, ‘It is as if it were a part of the Melanesian
genius to take the model it receives, as it spreads from place to place, and
complicate it as much as humanly possible to put a local stamp on it.’8

The graded system
In the north of Vanuatu (from Epi to the Torres Islands), men—and occasionally
women, particularly in the northern matrilineal groups9  —traditionally achieved
status through the publicly graded society (there was often also a series of ‘secret’
societies existing alongside the public societies). This institution was called
variously ‘sukwe’, ‘maki’, ‘huggwe’ and ‘nimangki’ (nimangki will be used in this
study) and was said to be a ‘path of peace’;10  in other words, it was an alternative
to using war to achieve status. Characteristically, it consisted of a series of grades,
arranged in ranked order, that could be gained by performing certain
rituals—typically, the killing of pigs—and paying various amounts of other
traditional ‘money’ such as mats, weavings, shell money and whale teeth. The
higher the grade, the more pigs that needed to be amassed—often more pigs
than any one man had, so he was required to muster supporters to act as
sponsors.11 Thus, Jolly and Bonnemaison point out that to achieve a high grade,
a person needed to have the ability to develop networks of supporters and also
to have the support of those dignitaries who held the keys to power.12 This
system had the effect of vesting considerable power in richer and older men
who, however, were obliged to use their wealth for the promotion of new works
or the sponsoring of further cycles of the nimangki, either by themselves or
others. The nimangki system thus involved a continual series of ritual exchanges
of gifts. Patterson draws attention to the fact that even in this system, men
benefited from demonstrating connections to powerful descendants—from their
current place and beyond.13

The question of whether men of high rank were automatically leaders was not
seriously examined until William Rodman’s doctoral research in Ambae in the
1970s, where the publicly graded society still existed.14  Rodman queried earlier
assumptions that the graded society was the basis of power and authority and
argued that it created a social, but not a political, elite. To become a leader,
further qualities were required, such as ambition and personal traits such as
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generosity that were not required to progress through the nimangki.15  Jolly
also argued that rank and leadership were ‘disjunct’ in South Pentecost and
pointed to examples of men of low rank wielding considerable power in village
meetings and men of high rank being politically inconsequential.16  Bonnemaison
concurs, stating:

Men of high grade do not, however, embody pure political power in the
sense in which we generally understand the word ‘chieftainship’. They
undoubtedly have every means of becoming ‘leaders’ if their natural
authority and charisma lend themselves to it, but it is not necessarily
something that goes without saying.17

As all these scholars were writing on the basis of observations made more than
a century after contact, it was, however, possible that the lack of automatic
equation of high rank to leadership position was due to changes consequent on
outside contact.

Early accounts lack details about what sorts of power or authority leaders and/or
men of high rank are likely to have had. This gave rise to debate about whether
or not indigenous decision making in the graded system was traditionally
autocratic or consultative. Premdas argued that traditional decision making was
‘consultative, involving discussion over issues until consensus was attained’.18

Rodman, however, argues that this is contrary to the historical and ethnographic
record and that ‘before intensive contact, chiefs tended to consult local opinion,
but often they were more autocratic than democratic in their behaviour.
Especially in the northern islands, high ranking chiefs…possessed the ultimate
sanction, the legitimate right to order an offender’s execution.’19

Other scholars support Rodman’s comments.20  For example, Speiser, quoting
Coombe’s account of the ‘ultimate penalty’ in North Pentecost, also graphically
illustrates the power of leaders during early times: ‘to be eaten was the extreme
penalty of chiefly law—if say a great man’s pig be stolen or one of his wives
kidnapped…to carry the sentence out strictly, the body must be cooked in the
gamal and portions distributed among every man, woman and child in the
village’.21

Hereditary/mixed systems
There are fewer studies during this period of leadership structures in the central
and southern regions, where the leadership structure was more similar to
Polynesian concepts of hereditary chieftainship.22 These systems are traditionally
associated with pyramidal power structures, hereditary leadership and absolute
authority, although the extent to which all these features are present in the
chiefly systems of Vanuatu is debatable, as discussed below. The existence of
chiefly systems in the south during this period could be explained partly by the
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fact that from Tongoa southwards there was considerable Polynesian influence,
resulting in various political, linguistic and ritual changes and borrowings.23

As a result, from south-east Ambrym southwards, power at this time was often
‘conjoined with several hereditary posts’.24  It seems clear, however, that there
was not a purely hereditary system in many areas, if any at all. MacClancy has
therefore said that inheritance of leadership was not by strict primogeniture,25

and Guiart has commented that ‘it was not inherited at all’:26  a young man
would not be given responsibilities that went with a chiefly title unless and
until he was considered capable of handling the responsibilities. These comments
accord with Spriggs’ findings that in Aneityum during this period there was a
‘patrilineal hereditary chieftainship, tempered to some extent by the necessary
approval of the “principal men” of the group’.27  Facey’s reconstruction of
traditional Nguna describes the political structure as ‘hierarchical’, in which
different orders of chiefs exist, from the ‘high’ or ‘dominion’ chief through to
‘small’ chiefs. She also found that although chiefly titles were hereditary, ‘there
was room for a man with great personal ambition and strength to thrust himself
into power’.28

The powers of these chiefs, however, do accord with the Polynesian concept of
chief. It appears therefore that in central Vanuatu the highest order of chiefs in
particular had ‘formidable powers’. A chief could order death and also other
penalties, such as the destruction of a man’s possessions or the pronouncement
that a man was fit only for slavery, whereupon another chief could claim him
for his servant.29

The island that has proved to have the most difficult leadership structure to
analyse, and which has been the focus of most anthropological attention in the
south, is undoubtedly Tanna. Gray, in analysing the ethnography of leadership
in Tanna, observes that ‘the picture of traditional leadership on Tanna is not at
all clear’.30  Although Humphreys in his 1926 study on Tanna found that each
village had a single chief and that ‘in the old days’ this chief had ‘practically
absolute’ power over the people of his village,31  Speiser stated that ‘[w]hether
such chiefs had real factual authority depended entirely on their character; it is
unlikely they ever occupied an almost divine position as in some Polynesian
islands. Nor were they entirely independent of the men’s assembly.’32  A third
perspective is provided by Guiart, who, writing some 30 years later, observed,
‘Tanna is a society of carefully preserved rank, organised in such a way that
few people outrank all the others.’33  He found that ‘at least one-fourth of the
men in the island…[hold one or another privilege] and proudly assume its
possession as a sign of rank’.34
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Maintenance of law and order and conflict-management
mechanisms
The available literature suggests that the mechanisms used for managing conflicts
during the period depended on the relationship between the conflicting parties:
the closer the relationship, the more peaceful the mechanism employed and,
conversely, the more remote the relationship between the disputants, the more
war-like the resolution.

Intra-community disputes—whether a community was constituted by a clan or
a village or a different grouping varying from place to place—appear to have
been approached at least initially in a peaceful manner. In some areas, it appears
that meetings were used to resolve such disputes. Speiser therefore observed
that in the north ‘there were actual court sessions in which the men of the suque
groups gathered together and deliberated on the case’.35  In other areas, however,
such formal mechanisms did not exist. Deacon states that ‘there is in this island
[Malekula] the minimum of organised legal machinery’ and even where there
are men ‘to whom the word “chief” is not inapplicable’, they do not have any
judicial or administrative functions.36  Rather, the influence they might have
had over their fellow tribesmen was due to their wealth. In the absence of formal
mechanisms such as council meetings, it would appear that the onus was on
individual disputants to resolve the disputes between themselves, perhaps with
the aid of community leaders. Speiser supports this supposition and observes
that ‘the public did not interfere in private feuds and even the chiefs had no
direct jurisdiction here’.37

Disputes that had effects outside the village, however, would be dealt with
differently. If an act perpetrated by a member of the village caused the village
as a whole to be in danger from reprisals, penalties would be imposed on that
person, depending on the severity of the harm that had befallen the village.38

The types of redress that are referred to in these early accounts include payback
killing, swapping of live people, ‘blood money’ in terms of pigs to be paid and,
in one instance, burning.39

Disputes between communities were dealt with through wars followed by
ceremonies, creating either permanent or temporary peace. It has been traditional
in the ethnography of Vanuatu to present a picture of widespread and fairly
continuous warfare between rival groups throughout the archipelago before the
arrival of the missionaries.40  Archaeologist Andrew Hoffman, however, queries
such a portrayal, emphasising that most ethnographers arrived in Vanuatu at
least 100 years after first contact with Europeans. On the basis of his research,
he attributes the warfare described by early anthropologists largely to the
depopulation of the country resulting from diseases introduced by the Europeans,
which led to people blaming ‘sorcerers’ for causing the deaths and consequently
setting a series of revenge killings in train.41
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In the late nineteenth century, however, warfare was certainly pervasive and
common. Speiser noted that typical causes of wars were ‘the abduction of women
and revenge for what is conceived to be sorcery or death due to sorcery. Blood
revenge caused feuds to go on without remission and war to be waged between
two regions for generations without the cause always being known.’42  Layard
comments that another cause is ‘insults of various kinds, which in turn bring
forth counter-insults and in any case drag in their train recriminations based on
disputes that may have smouldered for generations’.43 Tonkinson, in his
reconstructed account of the late nineteenth century in Ambrym, referred to
‘intervillage disputes and blood feuds’ in which killings were usually of the
‘payback’ type and ‘involved the ambush of an individual on a path or in his
garden, by a small band of men, patrilineally related to one another, who used
bows and arrows for the attack’.44  Facey records that in Nguna an act such as
a murder or theft of a woman would result in long-lasting animosity and
intermittent violent flare-ups. Facey states that ‘retributive night raids were
made to even a score, and in the light of day the village might find several of
its members dead or missing—the latter having been taken captive, destined to
be cooked and ritually consumed’.45

Pre-contact, any wars that did occur seldom resulted in the loss of many lives
since the weapons used were rudimentary. Once sandalwood traders introduced
guns in the early nineteenth century, however, the wars became increasingly
violent, leading Speiser to refer to ‘the war of extermination between the natives
which was waged almost systematically and is one of the major factors in the
extinction of the native people’.46

In a society accustomed to war, ways of making peace were of central
significance. Deacon found that in Malekula peace could be established by
different ceremonies depending on whether a permanent peace or a temporary
peace was desired. To make a temporary peace, ‘one or more pigs are paid by
each side to the elder brother of the man or men in the enemy’s camp whom
they had killed’.47 To make a permanent peace, though, necessitated the making
of an elaborate peace dance and ‘a small pig [was] presented to their opponents
by those who have suffered most damage in the conflict’.48  Speiser commented
generally that the principle on which a peace was concluded was invariably that
the losses on each side should be balanced out.49  Layard also states that ‘no
war, once started and once one death has occurred, can cease until the number
of dead on both sides is equal’.50  He explains that this could lead to the situation
in which the victors in a war are left in such a state of ‘taut nerves’ that it is
they, rather than the vanquished, who must sue for peace:

The only solution, therefore, is that they should themselves offer one of
their number as victim to restore the balance demanded by the honour
of both parties. So they seek out the least desirable member of their own
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clan, approach him from behind, seize him, truss him up like a pig,
decorate him for sacrifice, and send him to the enemy, those who deliver
him bearing a cycad leaf, emblem of peace. As a rule the victim is sent,
if possible, alive, and it is said that the enemy thus appeased force him
to dig a pit for the fire in which he is to be roasted, and then sacrifice
him with all the ritual due to an enemy captured in battle, and then eat
him.51

In addition to private agreements, meetings of leaders and war, there were other
sociological factors that operated to keep checks on the frequent commission of
anti-social acts. These, according to Deacon, included ‘fear of the anger of the
ancestral spirits’, ‘the desire for prestige and the fear of public contempt or
ostracism’ and the dependence of the members of the community on each other.52

In relation to this last point, Deacon emphasises the fact that every man needs
the cooperation of his kinsfolk and clansfolk: failure in his obligations towards
them will be repaid in kind.53  Deacon also draws attention to the fact that the
life of a man in Malekula is a public one, with ‘daily activities for the most part
carried out…in full view of other people’. He suggests that this is also a fact of
‘considerable sociological importance’ in the maintenance of law and order.54

Speiser similarly notes that ‘[d]isputes in the village itself become catastrophes
only under exceptionally unfavourable conditions because the fact of living
together in such proximity soon makes a reconciliation imperative’.55

Another form of social control used extensively was black magic. Leaders were
considered to have either extensive supernatural powers themselves or magic
men working for them who were able to manipulate these powers on their behalf.
In relation to Tanna, Bonnemaison refers to magic as being the ‘prison of the
chiefs’ in traditional ideology, ‘representing the means of enforcing obedience
and of punishing those who disregarded the code of social relations’.56  Spriggs
also found on Aneityum that the chiefly power was based ‘on ritual rather than
physically coercive powers—power of sorcery against enemies, power over the
elements to control success in agriculture and fishing’.57  In relation to south-east
Ambrym, Tonkinson characterises the chiefs’ ‘alleged possession of a variety of
sorcery techniques and their exclusive right to resort to sorcery’ as ‘a vitally
important element in maintaining control over their followers’.58  Deacon notes
that on Malekula the ‘belief in the effectiveness of magic is very strong’ and
every man who has sufficient wealth can ‘purchase the services of highly skilled
magicians by whose arts they can inflict damage and suffering on those who
oppose or threaten them, and in this way they are able to wield power beyond
the reach of men of lesser means’.59  A final indigenous system used to control
conflict was the naflak system, which was popularly supposed to have been
introduced in Efate in the 1600s by the powerful chief Roy Mata.60
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With regard to the substantive content of the laws at the time, or what Deacon
calls ‘the standards traditionally approved by the community of which they are
members’, these are described only in a general way in the existing literature,
such as ‘not to fight’.61  Speiser goes somewhat further in describing what he
refers to as the ‘natives’ idea on law’, when he comments:

They are based on the natural law that any wrong must be requited by
a like. Every stolen pig must be replaced by one of equal value, murder
must be requited by murder on the other side or by a suitable sum of
blood money, and wars can be ended when both sides have lost the same
number of dead. A settlement can also be reached by the side with the
most fatal casualties being supplied with a corresponding number of
living men. These can then be killed or they can be admitted to the clan
corporation as substitutes for the dead.62

These early accounts emphasise a number of points about leadership and conflict
management in Vanuatu in the early twentieth century and before. The first is
the enormous variety of leadership structures that existed throughout Vanuatu
and the range of authority that leaders had over their communities. The second
is the pervasive use of war and violence to resolve disputes between groups
with a degree of separation (inter-village, inter-island) and the use of peaceful
means to resolve disputes between closely related groups (inter-clan or
intra-village). The third is the importance of exchanges of pigs and gifts in
achieving peace and the notion of achieving a ‘balance’ between opposing parties.

Leadership structures and conflict-management
mechanisms during the Condominium
During the Condominium period, there were three legal systems: the English,
the French and the Condominium.63 The Condominium purported to directly
regulate indigenous affairs; in accordance with Article 8 of the Protocol,64  Native
Courts were established in 1928 to apply native law to natives. The Protocol
directed condominium officials to ‘cause a collection of native laws and customs
to be made’ and provided that customary law ‘should be utilised for the
preparation of a code of native law, both civil and penal’.65  It seems, however,
that no such project was undertaken and the native criminal codes that were
produced were based almost entirely on French and British jurisprudence, with
a few ‘indigenous’ elements such as the prohibition on witchcraft.66

The extent to which there was a real engagement with the regulation of
ni-Vanuatu during this period, as opposed to the mere passage of legislation,
has not been closely studied. The Condominium was centred in the capital, Port
Vila, and provided very little administrative structure outside it.67  Although
the British and the French appointed district agents, who periodically toured
the islands, collecting taxes, holding court hearings and taking people away to
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jail, it was primarily the missionaries who had a significant impact on the
day-to-day lives of rural ni-Vanuatu.68  It thus appears that few resources and
limited manpower were directed by the government towards conflict
management, especially outside the areas populated by Westerners. Scarr
observed that even by 1911 the Condominium police force was ‘reckoned to be
practically useless outside Vila’.69  As a result, the indigenous leadership
structures and conflict-management mechanisms continued to be vital to the
local communities. These structures and mechanisms were, however, themselves
affected by the actions of the colonial government and the increasing
Christianisation of society.70

Leadership systems
The leadership structures changed significantly during this period in three major
ways: the ‘creation’ of the institutions of chiefs by the missionaries and later the
Condominium Government; the emergence of new paths to power through the
Church and the government; and the consequent lessening and, in places,
elimination of the influence of the nimangki.

The Presbyterian missionaries were the first to actively create ‘chiefs’ throughout
Vanuatu, based on the model of leadership they had ‘found’ in central Vanuatu.
This development was later formalised by the Condominium.71  Rawlings noted
that, in Efate before 1909, chiefs were installed by the missionaries, one of whom
wrote in that year, ‘I suppose that during all these years I have installed over a
dozen [chiefs] at different villages.’72  Jolly states that the role of ‘chief’ was
introduced into South Pentecost by the colonial powers in the late 1940s, whereas
it had been introduced in Ambrym in the 1930s and earlier in Ambae and
Tanna.73  Jolly adds the comment that, ‘[u]nlike other parts of the archipelago,
the first generation of chiefs appointed were on the whole powerful and respected
men…Similarly in most of the Christian villages, the chiefs appointed were
already leaders’.74  By the early 1950s, however, the role had ‘fallen into
disrepute amongst the traditional people’ in South Pentecost.75

The role of these government and missionary-appointed chiefs was to be the
broker between the village and outsiders such as the government and traders.
MacClancy comments that ‘since these “chiefs” were not just appointed in the
southerly isles, the Bislama term “jif” came to mean “village leader”, a post not
necessarily legitimated by heredity’.76  Even in central Vanuatu, where traditional
leaders most approximated the idea of chiefs, the missionaries identified converts
instead of local hereditary leaders to fulfil the role of chiefs, thus undercutting
the local system.77

In addition to the creation of chiefs, the Condominium opened up other new
roads to power. One was the institution of government assessors, established by
the Protocol to act as consultants in cases presented to the Native Court, which
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was presided over by the district agents. The role of assessors was, however,
gradually expanded and in some districts they unofficially settled minor disputes
themselves.78  In discussing the role of assessors in Ambae, Rodman characterised
them as ‘middlemen’ who maintained control of the flow of cases between the
discrete levels of law (government and local).79  Rodman also noted that most
disputants understood that the consequence of non-compliance with the assessor’s
decision was that the case would go to the Native Court.80  Facey noted that in
Nguna the people who were appointed as assessors were, like government chiefs,
often men who already had positions of authority and were respected in their
own community.81  In Ambae, however, William Rodman argued that the people
who were appointed assessors, while initially satisfying none of the traditional
prerequisites for leadership, had their credentials validated by established leaders
so they could in turn gain indirect access to the coercive sanctions of the national
government and a voice in decisions made in the Native Court.82

The churches were another source of authority and prestige. Men aspiring to
power could establish themselves as a member of the clergy or other position in
the church hierarchy. Education, employment by the government and skill at
business also all became new roads to power.83

While these new roads were opening, traditional paths to power and authority
were being closed. MacClancy therefore states that ‘secret societies became less
active and, with the banning of warfare, fighting lost its prestige and village
leaders their ability to apply coercive sanctions’.84 The publicly graded system
also went into significant decline in most parts of the country. Gray reports that,
due to the fact that the Church disapproved of the nimangki ceremony,85  ‘the
leaders of Vao society today do not depend upon the traditional ritual
performance of nimangki for confirmation of their status’.86  Scarr, describing
the Presbyterian mission as ‘the most active and successful’ in Vanuatu, points
out that it ‘had no respect for their proselytes’ traditional culture, which to them
was a manifestation of the forces of evil’.87 They therefore ‘set out to destroy
the traditional culture’ and the ‘attainment of rank by the ceremonial slaughter
of pigs was a particular object of their disapprobation’.88  Bonnemaison
poignantly recounts the abandonment of the grade-taking system in the Torres
Group:

[I]n 1894 the highest graded man in the Torres Islands, Tequalqual, asked
to be baptized. The missionary requested that he first relinquish his
grade. Along with his kin, Tequalqual erased the path he had followed
in the course of his life: over the next few days, he killed fewer pigs of
decreasing value and ate at more common hearths. On reaching the lowest
level of the hierarchy, the chief stated that he was ‘free’ and was then
bapitized. The grade system was abandoned in the Torres Islands.89
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During this period, there are numerous references to the diminution of the
authority of traditional leaders. Gray points out the consequences that the
removal of the power of physical coercion had on leaders’ ability to enforce
decisions, observing that ‘whereas in the past the only sure escape from the
chief’s authority was death, today a young man may escape merely by seeking
employment on a plantation and thus in fact shrug off the chief’s control of his
life’.90  Charpentier stated that towards the end of the Condominium, young
people best described as ‘half-baked’ went back to their villages ‘with or without
an educational certificate, but all full of more or less well-assimilated
knowledge’.91 This led them to resent customary authority traditionally wielded
by the elders as they had ‘nothing but contempt for the elders barely able to
read and write’.92  ‘It is no exaggeration,’ he remarks further, ‘to state that at
village level there was a power vacuum.’93  Jacomb commented that the
Condominium had ‘weaken[ed] the already shadowy power of the Chief by
practically telling his tribe not to obey him’.94  Other factors undermining the
traditional authority of the leaders were the spread of Christianity, whose
teaching and doctrine de-legitimised the use of sorcery,95  which had been one
of the bulwarks of their authority, and also the weakening of the obligations of
kinship by the economic pressures of a cash and wage economy.96

During this period, therefore, the roads to power changed significantly. The
essential characteristics of leadership, however, largely continued: the ability
to form networks, to have influence, to gain knowledge and to be a focal point
for exchange. At this time as well, we see the beginnings of confusion about
rights to leadership that is so common today. Thus, Tonkinson records:

In south-east Ambrym, as in many other parts of the country, the graded
society collapsed rapidly following early contact with Europeans…a few
of the grade names or titles have been handed down as personal names,
leading some men to assume that their forebears who had achieved a
high rank were therefore chiefs. On the basis of this belief some men
have pressed claims to be chiefs, thus confusing the achieved and
non-inheritable ranked status with that of ascribed, inherited chiefly
status. Such confusion is widespread.97

Maintenance of law and order and conflict-management
mechanisms
There were also significant changes to the maintenance of law and order and
the management of conflicts during this period. Due to the cessation of warfare
and the embargo on the use of coercive physical force by the community leaders,
conflicts were resolved at the non-state level, either through a form of public
meeting and the imposition of fines or through private agreements.98  Although
some mention is made of public meetings in earlier writings,99  during this period
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such meetings came to assume a primary role in the management of conflicts—a
role they continue to have today.

Public meetings as a mechanism for managing conflict are today inextricably
linked to chiefs and chiefly councils. Although there is no clear record of their
development, there are some suggestions that chiefly councils were a
missionary-led initiative, at least in some islands. In relation to Aneityum, Proctor
states that Reverend John Inglis ‘urged the chiefs to act jointly when faced with
conflict among their subjects’. At his suggestion, they developed the practice
of sitting together to conduct trials and impose punishments.100  Scarr notes
that the Presbyterians established a local government system ‘based on meetings
of the senior men of the community, who formed a “court” for the trial of
breaches of the moral code and petty offences’.101  Scarr observes: ‘Wherever
Christianity had a foothold, a local government of this sort was set up, with
courts of whose decisions the missionaries or native mission teachers were the
inspiration, chiefs were generally mission-nominees and “policemen” who acted
as the executive arm.’102

Another influence was the establishment by the Condominium Government of
local government councils, whose main responsibilities were to maintain law
and to keep villages sanitary.103

The main features of public meetings were public talking and the payment of
compensation to balance the account between the disputing parties. It can be
surmised that these meetings varied in form throughout the archipelago and
probably resembled Western ‘courts’ to a greater or lesser degree, depending
on the extent to which the area was visited by the government representatives,
the influence of the Church and also, no doubt, on the views of the observer.
Thus, Tonkinson refers to the chiefs holding ‘court sessions’,104  while Jolly
describes ‘very informal’ meetings to which people ‘drifted in casually’ and
‘[c]hildren wander in and out’.105

In Ambae, Rodman explains that there are a number of stages in the meeting.
The first is concerned with a full expression of issues and evidence by the
defendant or contending parties. Witnesses are then asked to comment on these
accounts and to contribute their own versions of the events. The second phase
of the meeting is when ‘young and low ranking men at the hearing interrogate
the defendants, and each other. Discrepancies are perforated, evidence is
contested, ramifications are explored…The old leaders wait, listening,
reflecting.’106  During the third stage, ‘different solutions are tested against
community sentiment’.107 The ratahigi (a high-ranking leader) then articulates
a decision relating to the case that encapsulates the views of the community.
The meeting concludes with ‘the irenic reinstatement of parties to the dispute
or the wrongdoer into Lonanan society’.108  Elsewhere, Rodman points out that
‘Aoban legal traditions place a premium on the reintegration of offenders into
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everyday life and on the conciliation of former enemies’.109  He later elaborates
on this important point:

[D]aily face-to-face contact with one’s neighbours is unavoidable. Men
rely on each other for everything from garden produce to marriage
partners. A legacy of resentment and recrimination at the end of the
hearing might as well be as injurious to the accusers as to the accused.110

Muller describes different procedures and reports observing two ‘courts’, during
which ‘the natives passed judgment on some cases of poisoning’ in Malekula.
He described one in particular, where an older man was accused of poisoning a
young girl by throwing some poisoned leaves, which struck her on the chest.
She died about a week later. Some 25 adult men were present at the ‘court’ and
eight women sat within earshot. Very few people spoke except for the defendant
and the victim’s father, but after a couple of hours the defendant realised that
everyone was convinced that he was guilty. The negotiations over a penalty
then began, with the eventual outcome that he paid a similar amount to the bride
price the father would have realised had his daughter married. The defendant
was persuaded to shake hands with the father before leaving the hearing.111

From these two descriptions and other observations made by anthropologists
during this period, it is possible to draw out a number of features of these
meetings. The first is that the people who led these meetings varied considerably
from place to place. Rubenstein remarks that in theory the ‘leaders in settling
such disputes are “chiefs”—government-appointed executives—and
“assessors”—government-appointed adjudicators’, who ‘listen and decide on
the merits of each case’. In practice, however, there were also other intermediaries
between the parties present, such as members of the local political party
nagriamel. 112  In Ambae, Rodman states that ‘despite the withdrawal of their
power to seek revenge and settle differences with other leaders through physical
coercion’, law and peace remain ‘inextricably linked to the authority of the
Lonanan ratahigis [high-ranking men]’.113  It therefore appears that in some
places the traditional leaders continued to be responsible for law and order,
while in others those who followed newer roads to authority found themselves
in charge.

The second feature is the procedures followed in the meetings, which appear to
have been more consultative than authoritative. Rodman states that in Ambae
‘the link between a leader and his followers [rests] in great measure on rule by
consent rather than coercion’.114 Thus, at meetings to resolve disputes a leader
is expected to act as spokesman solely for the consensus reached by the
participants.115  As a successful resolution to any public meeting depends on
the formation of a consensus, the ratahigi must ‘be a persuader, a compromiser,
a sifter of facts and a non-partisan spokesman for any settlement that might lead
to harmony’.116  In relation to South Pentecost, Jolly notes that at the end of
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the meeting the leaders suggest a resolution that they believe will achieve
unanimity and end the talk. Jolly observes that ‘although there is a strong
emphasis on consensus, influential leaders can dominate by oratory and can
manipulate consensus to their advantage’.117 Tonkinson comments along the
same lines that in south-east Ambrym ‘decisions are taken only after protracted
discussion in which everyone has the opportunity to comment and offer
suggestions, [but that] chiefs often act to steer the meeting towards consensus
and a decision’.118  In Tanna as well, public speaking is central to the process.
Lindstrom notes that the settlement of disputes involves first a debate and
discussion in which ‘good speaking (agreement) re-establishes good speech’.119

He notes that ‘[i]slanders conceive of local debate processes and products more
in terms of the finding—rather than negotiating—of consensus’. 120

A third feature is the way in which decisions reached at meetings are enforced.
As the sanctions for a resolution were consensual rather than coercive, one of
the strongest ways to exact compliance by the offender was the use of shame.
Rodman draws attention to the ‘intrinsic fragility’ of the leader’s role in resolving
disputes,121  noting that the leader’s decision ‘is contingent upon a belief by an
offender in the legality and fairness of the imposition rather than upon a notion
that retribution will be forthcoming if pigs are not paid’.122  Elsewhere he also
notes the restraining power of negative public opinion:

Public scorn and ridicule are two of the most powerful weapons possessed
by a leader seeking to preserve his tamata. A meeting is a vehicle for
shaming a lawbreaker. To be scrutinized by the curious and the
indignant, to be questioned and condemned by any man who wanders
in from the road—the possibility of such a situation installs dread in
every Longanan.123

As a replacement for the use of force, the ultimate threat that community leaders
could use was to send the case to the State for adjudication. In regard to Malo
therefore, Rubenstein reports:

In many such cases, participants may turn to the government in an
attempt to solve them. This is, in a sense, an ultimate threat. Regardless
of how capricious the government may seem at times, there is a
recognition by the Maloese that the government does hold an ultimate
power.124

A final feature of these meetings is the relationship this mechanism has with the
State. It appears that the village leaders (either traditional or government
appointed) dealt with most cases themselves, but they used the government
courts as a backup for persistent recidivists or murder or serious assault. 125  In
his ethnography of Ambrym in the 1960s, Tonkinson observed that a chief
would seek outside support only in cases of serious disputes or of an individual
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rebelling against court judgments, when he would refer the matter to the area
chiefs’ meeting.126  Larcom’s description of the situation in Malekula accords
with that described by Tonkinson. She found that before independence, ‘the
division between local and colonial justice had settled into a stable system, with
expectations and results relatively clear to both the Mewun and the BDA [British
district agent]’.127  Rodman states in relation to Ambae that ‘the evidence is clear
that local leaders, for their own purposes, engaged in a kind of dialogue with
the state: they helped the state maintain an illusion of control in return for
occasional access to the state’s coercive sanctions’.128

From the perspective of the State, there were mixed opinions about these meetings
(or courts, as they were referred to). The British High Commissioner, for instance,
reported in 1906 that their existence posed ‘a likely challenge to the new
administration’, while his deputy ‘regarded it with more favour’, given the
‘inability of the Condominium to establish any administration at all in native
affairs outside Efate’.129  In an illuminating footnote, Tonkinson notes:

Chiefs’ courts, though illegal, are essential to the maintenance of law and
order in most areas of the New Hebrides, so, pending official recognition,
District Agents in most areas have unofficially agreed to set up guidelines
for the activities of these courts…Punishments are unofficially
limited…and the courts are encouraged to record their judgments if
possible. In practice the chiefs’ courts hear almost all offences and only
the more serious ones are reported to the District Agent.130

Unfortunately, there is no record of whether any guidelines were ever drawn
up to regulate the village courts, as foreshadowed in the note.

Leadership structures and conflict management
post-independence
There are a number of ethnographic studies relating to Vanuatu since
independence.131  Anthropological studies during this period were hampered
by a moratorium on all research in Vanuatu from 1985 until 1995.132  After the
moratorium was lifted there was a fairly constant stream of researchers in
Vanuatu, but, with the exception of Rousseau, none focused on issues of conflict
management.133  Before dealing with leadership structures and
conflict-management mechanisms, I will discuss the debates concerning the
meaning of kastom, which have been the focus of many anthropologists during
this period.

Kastom and the ‘invention of tradition’
One of the major themes in the ethnographic literature in this period is the
meaning of ‘kastom’ and its importance in Vanuatu in the development dialogues
taking place today. The intention of this survey is not to present a comprehensive

75

Tradition and transformation in leadership structures and conflict-management mechanisms



overview of the considerable body of literature on this topic but, rather, to
highlight some of the main themes relevant to the present study. These are: the
meaning of kastom; the question of whether, when ni-Vanuatu speak about
kastom today, it accurately represents ‘true’ custom or tradition, or whether it
is rather an ‘invention’; and third, if kastom is a recreation of the past and what
significance this has for reform and development proposals in Vanuatu today.

What is kastom?
Kastom is a concept that appears repeatedly in the ethnographic, historical and
popular discourse of independent Vanuatu. While acknowledging that kastom
is a contested concept134  and that the meaning of kastom has changed over
time,135  it is possible to discern in the literature two general categories of views
about the meaning of kastom. One view sees kastom as referring to certain
distinctive features of a way of life—for example, styles of singing and dancing
or weaving mats.136 The other sees kastom as a notion that has expanded over
time to include a whole way of life.137 To an extent, these two views are playing
themselves out today in the forms of the Vanuatu Cultural Centre (VCC) and the
National Council of Chiefs (NCC). The VCC has focused on areas such as art, ritual
knowledge and artefacts, traditional stories and other sorts of traditional
knowledge—namely, the material and ceremonial side to kastom.138 The NCC
on the other hand is increasingly advocating a view of kastom as a cultural whole
and pushing for the State to recognise this expanded view of kastom—for
example, by legislating for chiefly powers.

A fundamental point made by all commentators is that the use of kastom today
draws a self-conscious distinction between ‘fasin blong ol man ples’ (the way of
indigenous inhabitants) and foreign ways. Bolton convincingly argues that,
despite the suggestions of authors such as Keesing, Jolly and Thomas that the
self-conscious reification of ‘culture as kastom’ is a product of the colonial
encounter, in fact, ni-Vanuatu already had a self-conscious formulation of
difference before European contact. What the Europeans, or particularly the
missionaries, did, however, in their efforts to impose Christianity and to stamp
out the former ways of living, was to create kastom as a category that could be
opposed to European practices.139 Thus, originally kastom was dialectically
contrasted with ‘skul’, which represented the new way of life brought by
Christian missionaries and was symbolised by the education system they
established. In these earlier times, Christianity was associated with ‘light’ and
progress and kastom with ‘darkness’ and backwardness.140

In the time leading up to independence, however, there was a gradual shift in
the way in which ni-Vanuatu started to view kastom. Rather than being seen as
something to be ashamed of, it was seized on by the Vanua’aku Party and the
francophone opposition parties as a symbol that could be used to unite the whole
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country (which until the creation of the colonial state had never had a national
identity) and also to highlight the importance of the difference between man
ples and their colonial masters.141

The decision to use kastom as a guiding ideology for the new state has, however,
given rise to a question central to the present study: what relationship should
kastom have with introduced foreign concepts? This question was first raised
in relation to Christianity as—certainly by the mid-1970s, and in many places
much earlier—Vanuatu became a deeply Christian country. The solution adopted
was to stop talking about kastom as being in opposition with skul and to start
to argue that kastom and the Church must come to an accord ‘and achieve a
mutually dependent balance like that of a canoe and outrigger’.142 This did not
prove particularly problematic, partly because, as Hume explained in relation
to Maewo, this was what was happening in practice to a large extent anyway.143

The revival of material aspects of kastom, those associated with a more
museological view of kastom—such as pig killing, kava drinking, traditional
dances and costumes—has proved relatively uncontentious. The difficult question
has been how to deal with the relationship between the wider sense of kastom
as a cultural whole and the new state system. Jolly argues that this question has
arisen in three contexts: the incorporation of kastom leaders as an advisory
council within the State, the decentralisation of justice and the return of all rural
land to the customary owners.144 To these I would add a fourth context: the
role of so-called ‘universal human rights’ and other democratic institutions in
Vanuatu today. Speaking at a conference on kastom and the constitution, the
Secretary of the Malvatumauri observed that the principles of kastom could not
easily be accommodated within the democratic system. He succinctly stated that
the question was ‘Hao nao bae tufala imaret?’ (how can these two things be
married?). The logical corollary from this question he sees as ‘sapose tufala imaret,
who nao ihusband mo who nao iwife?’ (if the two are married, then who will be
the husband and who will be the wife?).145  At the time leading up to
independence, kastom was deliberately left vague and undefined. Tonkinson
comments that ‘its utility as a rallying point depends heavily on its confinement
to an ideological level, indivisible and unexamined’.146  Now, however, 20 years
after independence, as is apparent from the remarks in the conference quoted
above, serious questions are being asked about the place of kastom that require
a closer analysis of the utility and relevance of various aspects of kastom today,
as is done in this study.

Kastom as ‘invention’?
The second issue is the extent to which the kastom that is referred to today is a
historically accurate representation of the past.147  Keesing refers to ‘invention’
of kastom and the ‘refashioning’ of the pre-colonial past, arguing that there is a
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wide gap between the authentic past and the representations of the past in
contemporary ideologies of cultural identity. He states:

The portrayals that idealise the precolonial past not only incorporate
conceptual structures and premises of colonial discourse and elevate
symbols as reactions against colonial domination. In many respects, they
also incorporate Western conceptions of Otherness, visions of primitivity,
and critiques of modernity. The imagined ancestors with whom the
Pacific is being repopulated—Wise Ecologists, Mystical Sages, living in
harmony with one another, cosmic forces and the environment—are in
many ways creations of Western imagination.148

This theme is picked up by a number of other scholars, who illustrate how
kastom is being reinvented or recreated today, stressing that whereas kastom
was previously fluid, accommodating of change and deliberately borrowing
from and incorporating notions from outside influences, today it is being
recreated as something far more fixed, changeless and unresponsive to foreign
influence. For example, Tonkinson argues that ‘ni-Vanuatu concerns about the
ownership and truth of kastom reflect a more rigid view of the past and an
“uncustomary” attitude towards cultural differentiation’.149

Larcom also documented the different views the Mewun of Malekula had of
kastom before and after independence. She found that, before independence,
kastom was ‘an incomplete, creative product of continual invention’. After
independence, however, this notion had changed, and today kastom was seen
more as a ‘codified tradition’.150  Like Tonkinson, Larcom argues that
‘[c]ontemporary needs are apparently more effectively satisfied by reference to
fixed truths rather than to fluid and dynamic representations of culture’.151

The issue of the authenticity of kastom is tied up to a degree with the question
of to what extent indigenous culture can change on its own accord. It has
frequently been pointed out that classic ethnography about Melanesian society
portrays it as largely changeless and static, changing only with the arrival of
the Europeans.152  Early commentators such as Speiser and Deacon were indeed
convinced that the culture would soon disappear under the influence of the
West, and felt a duty to record it to preserve it for posterity.153  According to
this view, culture or kastom is an almost rarefied object that cannot be exposed
to the winds of change for fear that it will crumble and turn to dust. Jolly
challenges such a view in her critique of Babadzan: ‘If they (the “natives”) are
no longer doing “it” they are no longer themselves, whereas if colonisers are no
longer doing what they were doing decades ago, this is a comforting instance
of Western progress.’154

Even as recently as 1985, Rodman pointed out that his description of legal
innovation in Ambae was a radical departure from the existing literature. He
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attributes this to the ‘legal centralist’ view of the law that sees innovation as
being something that the State introduces into a local community, and refuses
to recognise the possibility of innovation existing outside the State.155 These
two viewpoints about the capacity or need for kastom to change are also clear
in modern ni-Vanuatu debates about kastom. There are some who argue, as Chief
Philip Tepahae does, that ‘custom has never changed from the time of our
ancestors until today’.156  On the other hand, there are those such as Maxime
Korman, the former Prime Minister of Vanuatu, who argue that ‘everi samting
igat evolution blong hem. Mi believem se kastom tu igat evolution’ (everything
evolves. I believe that kastom evolves as well).157

The significance of kastom as invention
Closely tied up with the issue of the authenticity of kastom is the third issue
raised by the literature: whether or not the fact that aspects of kastom are to
some extent an invention really matters. Jolly has argued in response to claims
about the ‘invention of tradition’ that these ‘spectres of inauthenticity’ are finally
not a significant issue and that it is for people to present themselves as they see
fit.158  According to this view, what is important is how people perceive
themselves and their culture today. Keesing also reflects that perhaps it does
not matter whether the multiple pasts being recreated and invoked are mythical
or real, pointing out that political symbols work by radically condensing and
simplifying ‘reality’.159 White similarly argues that ‘the focus on cultural
invention draws attention away from the substantial cultural and historical
continuities that give so-called invented forms much of their emotional and
political power’.160 There are others, however, such as Bolton, who argues that,
for ni-Vanuatu today, the expression of kastom has effects on the present.161

Curtis makes the important point that ‘configured continuity’ associated with
kastom ‘is intimately connected not only to representations of past and present,
but also in imaginings of the future’.162  Although neither author takes this next
step, the logical corollary of their arguments is that it is significant to argue
about what should be credited with the label of ‘kastom’ if future directions are
based on it. Keesing also finally concludes that the reality behind imagined pasts
really does matter, as it is all too easy to edit out of the pre-tribal past aspects
such as violence, the domination of women and youth and exploitation and to
create a romantic version of an idealised primitive past. He urges a more radical,
more deeply reflexive Pacific discourse with regard to pasts and power and ‘a
critical deconstruction of conceptualisations of “a culture” that hide and
neutralize subaltern voices and perspectives’.163

From the basis of the fieldwork done for this study, there can be no doubt about
the power of kastom to validate all kinds of behaviour and attitudes. This was
demonstrated by the debate about whether or not the subordinate role of women
was justified in kastom, discussed in Chapter 1.164  Consequently, the question
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of what can legitimately be called kastom, and who has the right to speak ‘for
kastom’ today, is very much a live issue in Vanuatu that must be confronted, if
possible, with the reflexivity advocated by Keesing.165

Leadership structures in Vanuatu today
Today, it is widely accepted that chiefs are traditional leaders with a right to
speak for kastom.166  Bolton comments that the ‘conflation between chiefs and
kastom…is so taken for granted in Vanuatu today that it is hard to unpick’.167

The discussion above, however, demonstrates that traditionally there have been
very few places in Vanuatu where the leaders could be considered ‘chiefs’ in
the sense that chiefs are understood today (as leaders—often hereditary—with
a stable power base and authority over an entire community). Thus, Lindstrom
comments that ‘[t]oday’s kastom jifs, although undoubtedly kastom, are not
simply customary. The emergence and construction of the popular identity jif,
from a plethora of local leadership positions, were shaped by the events and
interests of postcontact, colonial society’.168

Bolton, in her article based on an interview with the first President of the National
Council of Chiefs, sheds light on the development of chiefs as an institution in
Vanuatu since independence.169 The first time that chiefs were formalised as a
group was in 1974, when the decision was made to include four chiefs to be
elected to the Representative Assembly to ‘represent custom’.170 This initial
step, however, proved intensely controversial and the problem of electing these
four chiefs became such a major issue that it prevented the assembly from meeting
at all.171  One of the significant difficulties in the election process was the
determination of to what extent a chief should embody traditional modes of
authority and how traditional modes of authority should be applied in making
that decision.172  A solution to the impasse was finally negotiated in the form
of the creation of a Council of Chiefs to advise the Representative Assembly on
all matters concerning kastom. Bolton noted that this decision depoliticised
chiefs.173  At their second meeting, the council changed their name to
Malvatumauri, linking the institution to indigenous sources of power and status
and reinforcing the perception that the position of chiefs was derived from
pre-colonial practice.174

Lindstrom explains that, since its creation, the Malvatumauri has ‘engaged in a
strategic process of elaborating and defining chiefly identity and prerogatives’.175

One of the ways it has done this is by codifying kastom law, producing in 1983
a book of kastom polisi dealing with village-level disputes and designed
‘particularly to keep women and youth under closer control and to make chiefly
supervision of village activities more muscular’.176  Another way is the creation
of an official chiefly hierarchy that extends down to six regional councils, into
various area councils and terminates in many village councils of chiefs.
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There are a number of ethnographies that describe contemporary chiefs in
Vanuatu.177  One of their main themes is the continuous dispute over the right
to chiefly title. For example, Sherkin comments that on one island there are two
different, local versions of rightful chieftainship, which consequently divide
island opinion in half. One of the difficulties is that references to the pre-mission
past are the main impetuses used in claiming chiefly titles, but ‘consistent
problems arise, as the multiple and diverse versions of life prior to missionary
arrival can never be substantiated; much knowledge of kastom, including oral
histories has gradually been forgotten. Thus, the power struggle among chiefs
continues’.178

Another theme is the continuous tension between chiefs and the State. Lindstrom
points out that, although in some respects chiefs and the State share interests in
shoring up chiefly political power, chiefs also present potential dangers to the
State. Consequently, state politicians have been nervous about how much power
and independence to give to chiefs.179 These two themes are discussed further
in Chapters 4, 5 and 6.

Conflict management
There are three ethnographic accounts of changes that took place in various
communities around the time of independence that illustrate the dynamism of
kastom conflict-management mechanisms.

Rodman, Larcom and Facey all discuss initiatives by local leaders to create new
legal orders in the wake of the vacuum left by the withdrawal of the
Condominium Government. In Ambae, the leaders devised a code of laws—a
combination of customary and non-customary laws—and used the written codes
in dispute processing.180  Rodman noted that the main forces for ensuring
compliance with the system were: people’s ingrained values, which predisposed
them to conform to the court’s judgments; the multiplex ties between people,
which meant that it was in the disputant’s own best interests to accept a
compromise and settle conflict; and the final option of vigilante justice.181  In
relation to this last option, Rodman observed that it was remarkable how rarely
the chiefs resorted to the threat or use of physical coercion.182 Within the
system, the chiefs reached their decisions in open hearings after full consultation
with the concerned parties. Further, Rodman notes that ‘[l]eaders rarely reach
unpopular decisions that go against the community grain. They are sensitive to
popular opinion, well aware that too many bad calls will leave them with a
blemished reputation and reduced authority.’183

The laws emphasised compensation and reconciliation and always required
disputing parties to exchange valuables in public after the case had been heard
in court to ‘wipe out the offense’.184
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Facey notes that about the time of independence, as in Ambae, in Nguna, high
chiefs gathered to draft some laws for the community. These laws were ‘explicitly
modelled on the ten commandments’185  and dealt with minor offences such as
stealing and swearing; the regulation of sexual behaviour, specifically adultery
and fornication; abortion; lack of respect for chiefs; non-payment of fines (for
which it was recommended the chief’s police should take the person’s possessions)
and extended residence of jobless Ngunese in Port Vila (all relevant concerns
today). Facey notes that ‘what all of these proposed “laws” have in common is
the desire on the part of the chiefs to shore up, and then extend, their
authority’.186  During this period, public and private meetings held by a council
comprising mostly titled members dealt with offences. The assessors, who
continued to execute their functions after independence, ensured that murder,
violent assault and rape were all reported to the central police. At the end of
council meetings, ‘when a crime affects a particular person the guilty party must
make reparation to both the injured party and the village chiefs and shake hands
with all of them. This is said to restore “good heart” by erasing ill will on all
sides.’ 187

In contrast with Rodman and Facey, Larcom found that, after independence,
‘the Mewun [in Malekula] lost the power of force that had supported social
order; in exchange they gained little additional autonomy for their
dispute-settling process, which they had effectively controlled for quite some
time’.188  Consequently, they looked to the government to replace the district
agent. The government, however, did not leap into that role and left them largely
to their own devices, leaving the Mewun to complain that they needed clear
laws defined from above, as the trouble would not ‘die’ as it had in the past.

In addition to these studies, all done shortly after independence, there are three
anthropologists who have investigated issues surrounding conflict management
more recently. Rousseau’s doctoral research, based in Port Vila, involves an
examination of the way in which kastom is brought into court proceedings and
the incomplete or unsuccessful integration of customary law and state law. She
finds that although a common attitude exists that such integration is necessary,
there are considerable difficulties in doing this, concluding:

Despite co-operation between the two spheres, and the ability of people
to choose to invoke one or the other, a fundamental incompatibility exists
due to the need in kastom for the achievement of simultaneity in time
and space, matched by a convergence of understanding achieved through
objectification that enables relations to be re-established and continue
into the future.189

The achievement of simultaneity in kastom refers to the sense of completion that
a settlement in kastom has, and the way in which a dispute is ‘explained by and
incorporated into a history of interaction between the two parties, resulting in
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a comprehensible chain of events’.190 These issues are discussed further in
Chapter 5 in the context of an examination of reasons for a previous failure of
integration between the kastom and state systems.

Mitchell’s fieldwork in the Blacksands settlement around Port Vila also offers
some insights into issues of conflict management in Vanuatu today. She finds
that young people are frequently afraid of police and she attributes this largely
to police brutality.191  Mitchell explains that the kastom system is ‘qualitatively
different’ from police violence, which involves physical beatings and strategies
of humiliation.192  In kastom, although violence exists, talking and respect are
central.193  Mitchell also draws attention to the ‘contested nature of kastom and
“white man’s” system of justice’, noting that they ‘are often identified as
competing ways in which to articulate, contain and resolve violence’.194  In a
case study of a murder in Blacksands, Mitchell highlights a number of
problematic features of the state legal system, noting that local people find many
of the evidentiary laws that restrict admissibility of evidence incomprehensible.
She also explained that, in the case, the two men charged with murder were
found not guilty and hence did not make a kastom exchange. As a result, they
cannot gain respect and when they go back to their village peace will not have
been restored. The issues raised by Mitchell are also expanded on in Chapters
4, 5 and 6.195

Finally, Hess includes an analysis of a kastom meeting to resolve a land dispute
as part of her doctoral study on Vanua Lava. She analyses the oratorical strategies
used by the speakers and the way in which the chairman of the meeting mediates.
Hess finds that the parties explicitly distinguish between their processes and
those of a ‘white-man’s court’, noting that kastom is ‘portrayed as the only way
to create peace by finding consensus (agrimen) rather than making a court-like
decision, where one party wins and the other loses’.196  Hess’s observations are
also drawn on in Chapter 4.

Conclusion
This chapter has described three different layers of leadership structures that
have developed in Vanuatu. The first layer is the immense variety of leadership
structures that existed pre-contact, only a few of which fitted into the
anthropological ideals of ‘chief’ and ‘big-man’, with the rest incorporating various
combinations of elements of both. During this period, leadership functions were
often shared among different members of the community, so that there would
be several powerful men responsible for the operation of different aspects of the
community. The missionaries and the Condominium Government created the
second layer. They created the institution of ‘village chiefs’ and ‘assessors’,
giving to the holders of these positions responsibilities that leaders in the first
layer had previously exercised, such as the management of conflicts and dealings
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with outsiders on behalf of the community. The third layer was created shortly
before independence when the colonial powers established a National Council
of Chiefs. This structure, providing yet another road to chiefdom—through
public election—was later enshrined in the constitution and given an advisory
role to the government. This background of multitudinous and competing
leadership structures explains why, as discussed in Chapter 4, rights to chiefly
titles in Vanuatu are so hotly contested today and disputes concerning them are
so difficult to resolve.

The survey of the literature also offers important insights into how conflict
management is likely to have been conducted in pre-contact Vanuatu and how
these mechanisms changed during the time of colonisation and independence.
We saw that earlier, more autocratic methods, relying on coercive force and
supernatural powers, gradually gave way to more consultative approaches. The
most prominent of these is the institution of the public meeting, where talking
is central and earlier notions of restoration of loss (in the form of compensation
rather than dead bodies) and the powerful forces of public shame, kinship ties
and obligations are also incorporated. The development of this mechanism, and
other innovations in conflict management, especially around the time of
independence, demonstrate the dynamism and adaptability of the kastom
system—a theme returned to in later chapters.

Finally, we have seen that the main catalyst for the adaptations just discussed
was the introduction of competing legal orders—first the Condominium and
later the Vanuatu State. This theme is pursued in later chapters, which argue
that the state and the kastom systems each have a profound effect on each other
and so need to be studied together to form a complete picture of
conflict-management mechanisms in the country today. The relationship between
indigenous conflict-management mechanisms and the government has been
shown to have always been ambiguous. In the colonial period, the government
relied on these mechanisms to maintain law and order, given its limited reach,
but its unease in doing so was demonstrated by the lack of formalisation of any
linkages or formal recognition of the right to exercise jurisdiction. The local
leaders during this period were likewise wary of the government, keeping the
management of conflicts largely under their control, but using the Native Court
as an ultimate threat to ensure compliance or to deal with persistent
troublemakers. As we will see, this unofficial relationship has changed very
little today, with the state government now relying on the chiefs in rural and
urban areas to manage conflicts in the absence of sufficient government resources.
What has changed, however, is the preparedness of the chiefs to accept these
responsibilities in the absence of any support or recognition by the government
of their work. This provides the context for the bedevilled question of the
relationship between the State and the kastom system that is discussed in the
rest of this study.
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4. Mat, kava, faol, pig, buluk, woman:
the operation of the kastom system in
Vanuatu today

This chapter explores the current operation of the kastom system through the
analysis of a number of initial hypotheses in light of later research.1  Due to
space constraints, it is not possible to provide a full ethnographic account of the
whole kastom system throughout Vanuatu. Consequently, this chapter focuses
on its most salient aspects, especially those that affect its relationship with the
state system. It also draws out some of its main principles and fundamental
concepts (what Chiba would call the legal postulates of the system),2  including
those of respect, reciprocity, shame, balance and the importance of the
community. The discussion is based primarily on fieldwork conducted between
2003 and 2006, and also some of the ethnographic works discussed in Chapter
3 as well as a report commissioned by the Ministry of Internal Affairs3 as a
preliminary step in drafting Chiefs Legislation (a project discussed in Chapter 5).

As a preliminary matter, however, I would like to discuss my use of the terms
‘kastom system’ and ‘conflict management’. The choice of terminology for the
non-state system of conflict management in Vanuatu is problematic because
there is no one term that ni-Vanuatu use to refer to it. Some refer to ‘sitting down
in the nakamal or nasara’ (the place where dispute management is often carried
out),4  some to ‘straightening’ a conflict ‘at the level of kastom’ or ‘in kastom’,
some to ‘giving’ the conflict ‘to the chiefs’ and others use a handful of other
descriptive phrases. The essential features of the system as shown by these
phrases are that the system is indigenous and administered by non-state leaders
(chiefs) in their own places of authority. In this study, the term ‘kastom system’
is used, the word ‘kastom’ meaning generally ‘our way of doing things’,5  thus
capturing the most significant feature of the system. Support for this terminology
also comes from Hess, who observes that ‘[t]oday the notion of kastom is actively
used to stress the participatory “found” public consensus that distinguishes it
from adversarial Western legal systems, which entail decisions for someone and
therefore also against someone’.6

It is recognised that there are some who would argue that the kastom system
should not be called a ‘system’ at all. First, it could be said that Vanuatu is so
diverse that there are many different indigenous legal systems—as many as there
are functioning subgroups, to use Pospisil’s argument—rather than just one.7

While this is certainly true, and the substantive laws and procedures used vary
significantly throughout the country, there are common threads that unify them:
the emphasis on peace and harmony in the community, on restoring relationships,
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on the use of chiefs to facilitate agreement, on community involvement in the
processes and on the achievement of settlement by the payment of compensation.
So just as the study of the ‘civil law system’ and the ‘common law system’8  is
legitimate despite the fact that they include within them many different legal
systems and subsystems, so too is the study of the kastom system despite the
variation in its operation throughout Vanuatu.9

It might also be argued that the use of the term ‘system’ is misleading because
it implies a coherence and structure that the kastom system does not have, being
more a collection of subsystems than one with a clear national or even provincial
structure, although this is gradually changing as new reforms are effected.10

To attempt to overcome such problems, some scholars have used other terms—for
example, Griffiths11  prefers to speak of ‘orders’ rather than systems to avoid
assumptions of systematic bodies of law, while Woodman instead speaks of ‘legal
fields’.12 There are, however, two reasons why the term ‘system’ is used in this
study. First, all legal systems suffer from these criticisms to an extent, as Keebet
von Benda-Beckmann argues:

Law is not an amorphous set of norms and principles but neither is it a
tightly structured system. This is not even the case for western legal
systems, despite the efforts of centuries of legal scholarship. Law typically
consists of clustered sets of norms, principles, concepts and procedures.13

Therefore, as the use of the term system is retained for the State, and the
differences in coherence are ones only of degree, it is legitimate to use it for the
kastom system as well for epistemological coequivalence. Second, and more
importantly, the term system carries with it the concept of interconnectedness,
which is important in identifying the fact that although these subsystems operate
within a particular social setting, they increasingly have relations with each
other, and that these relationships are significant.14 Thus, in this study, the
term system is used to refer to the state and the kastom processes, while
disclaiming any pretensions to coherence that the term suggests. Seymour-Smith
supports this approach, arguing that the key to the productive use of the term
system in anthropology is ‘the recognition that such systems do not exist in
reality but are analytical devices which we may impose in order to investigate
our data more fruitfully’.15

A final justification is that the kastom system is conceived of as such by many
involved in its administration. For example, the Secretary of the Malvatumauri,
in the context of a protest about prison conditions,16  recently stated:

We made a ceremony and then the Chiefs handed the prisoners over to
the other system of governance, that’s the police again. So, it was really
from one system to the other and making sure that both systems, protocols,
procedures, are observed in the whole process. Yesterday, we believe that
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we observed the two procedures for the two systems and we feel that
we are quite satisfied with what we’ve done yesterday17  [my emphasis].

The term ‘conflict management’ is used in preference to others such as ‘dispute
resolution’. It is broad enough to include processes that go beyond dealing
merely with particular disputes, thus allowing a study ‘of the relationship of
rule orders to behaviour’.18  It also encompasses processes that manage conflicts,
rather than necessarily reaching fixed and permanent settlements. These broader
parameters are necessary when discussing the kastom system, as often what
occurs is a continuing exercise in managing the various consequences of a
particular conflict or conflicts. For example, if a violent dispute breaks out
between two villages there might need to be a move by the chief from one village
to send a payment, such as a pig, first of all to the other chief in order to ease
the tension. Then, some days later, a meeting might be held at which temporary
agreement is reached and a kastom settlement is made, but the conflict might
still be one that exists until some new circumstances give it reason to fire up
again, thus it cannot be considered to have been resolved.

The pervasiveness of the kastom system
The kastom system, in one form or another, exists in every village and town in
Vanuatu. It is indisputably the way in which the majority of conflicts in every
rural and urban community in the country are managed, and even cases managed
by the state system often have some level of involvement with the kastom
system.19

The central idea of the kastom system is that the chief or chiefs of a community
are responsible for managing conflicts. They do so through holding a public
meeting with the parties involved where the conflict is extensively discussed,
responsibility allocated and amends made through the making of a kastom
payment by one or both of the parties. Around this ‘stampa’ (base) there is great
variation in the form the kastom system can take.

The kastom system in almost every island is divided into different levels, although
the number of these levels and the formality of the divisions between them de
facto and de jure vary from island to island. Generally, the first level (after
attempts to resolve a conflict at a family level have been unsuccessful) is the
village chief or chiefs. Next, some communities have a ‘ward’ council made up
of chiefs from several villages, then there is often an area council comprising
representatives of the various ward councils in a particular area, and then
sometimes an island-level (often including offshore islands)20  or a provincial-level
chiefly council as the penultimate level. The Malvatumauri is at the top of this
structure, representing chiefs at a national level. Although there have been
chiefly councils in Vanuatu for decades now, some provincial governments21

and the Malvatumauri have recently been instrumental in formalising and
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mobilising the different levels of chiefly councils as part of their efforts to
promote greater engagement of the chiefs in governance and conflict
management.22

In the two towns of Port Vila and Luganville, the organisation of the kastom
system is slightly different due to the many different island communities who
live there. Each community has its own chief or chiefly representative23  in town
and many have chiefly town councils, depending on the size of the particular
community.24  As the organisation of these representatives is often ad hoc, some
people are criticised for being ‘self-styled’ chiefs and their right to exercise
authority is questioned. Generally, when a conflict involves people from different
communities the different chiefly councils will sit to hear the conflicts together.25

The chief of the South West Bay Malekula community in Vila gave the following
example:

A young man from our area had decided to leave his wife who was from
Ambae. We had to call the chiefs from Ambae and Malekula to sit
together to sort that out. Both chiefs chaired the meeting. After the
meeting to finalise the judgment, we have what we call a native court,
where chiefs go to finalise the penalties, chiefs sit together to discuss the
penalty. They then call the meeting back and say this is our decision—it
is always a two or three man decision when judging something serious.

In the two towns there are also town councils of chiefs with chiefly
representatives from the different communities living in the towns that are not
from Efate or Santo. Similar bodies have also been established in some of the
bigger villages in the islands where there are diverse communities living
together.26  In some urban areas, there are also ‘suburban’ councils of chiefs,
such as the Freswota Council of Chiefs, comprising chiefs from that community.

All these different levels of councils and, at the village level, individual chiefs
are responsible for managing conflicts that members of their community are
involved in. The sorts of matters that they deal with vary depending on a number
of factors, including the chiefs’ own assessment of their jurisdictional capabilities
and power, community support for the kastom system, the wishes of the
conflicting parties and the accessibility of the state system. In some places
therefore the kastom system is used just to resolve minor cases, whereas in other
places it deals with cases as serious as murder. The issue of which system should
hear which case is currently a major problem, as is discussed in Chapter 6.27

Diversity in conflict management
The validity of the hypothesis that there is a significant diversity in
conflict-management practices across Vanuatu can best be tested by separately
examining the various stages involved in the management of a conflict.
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The people in charge of the management of the conflict
When the research began, I thought that only chiefs were responsible for
managing conflicts but, as with so much else, the truth was much more complex.
In fact, a wide variety of people are responsible for the management of conflicts
in different communities (although chiefs are the primary decision makers),
including:

• a chief alone or with one or two assistants28

• a non-chiefly or chiefly chairman who directs proceedings together with a
council of chiefs who decide the matter29

• a chief together with a council comprising elders and ‘small’ (or lesser)
chiefs30

• a chief who appoints representatives from the supporters of the two parties
to act as judges31

• several chiefs32

• a chiefly chairman together with a council of four counsellors and a woman’s
representative33

• several ‘small chiefs’ who direct the proceedings and the ‘big chief’ who
says nothing until making a decision at the end.34

There is such a wide range of practices that it is difficult to make any reliable
predictions about which form will be found at which level and in which place,
but where the concept of levels of chiefly councils is firmly established, the
councils are more likely to comprise chiefly representatives from the different
areas involved. In some areas, there are also other office-holders, such as
secretaries who take minutes of the meeting and village police officers who are
used by the chiefs to enforce their orders.35

Before the meeting
A kastom meeting is almost always initiated by one of the parties or one of their
family members approaching the chief or his representative. In some areas, the
person must also give the chief some money in order to initiate the proceedings.36

In most areas, the chief or his assistants will then call a meeting to resolve the
case, but in other areas the chief or his assistants will go to talk with the people
involved in the conflict first of all—to see if it can be resolved without a meeting
and also to collect evidence that can be used at the meeting. The formality with
which this is done varies: in some areas it is just a matter of the chiefs or assistants
talking with the conflicting parties,37  while other areas have a highly formalised
system. For example, in Mele, the village police go to take statements and then
bring their reports to the council members a day before the scheduled meeting
and they then discuss the cases, sometimes sending the police back to get more
information to ‘balance’ the story.
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The other variation in what occurs before a meeting is whether or not there is
physical aggression by one of the parties or their families towards the other.
The only island where this appears to be a regular part of the kastom process is
Tanna, where sometimes the victim’s family will attack the defendant either
before the meeting or at the start of the meeting.38 While this is not officially
sanctioned, there is often an unspoken agreement not to interfere with this
physical retaliation and any harm suffered is then taken into account when
‘weighing’ the compensation due to one or both sides. A senior police officer in
Santo observed that Tannese chiefs in Luganville often allowed the victim’s
family to assault the defendant before the chiefs ‘sat down’ to resolve the conflict,
remarking ‘now everyone knows what to expect if they are invited to a meeting
by Tanna chiefs!’.39

At the meeting
There are a number of different procedural variations in the meetings, which
are generally held in the community nakamal or nasara.40

Who attends?
The one uniform practice of kastom meetings is that they are public events. At
a minimum, the two parties and their families are present, and often the
community in general as well. The community attendance might be limited to
one community or might include neighbouring villages. For example, in Tanna,
when the chief of one of the parties calls a meeting, he will generally invite
members of neighbouring villages to attend. The reason for this is said to be,
alternatively, to keep the peace or to give ‘balance’ to the discussion. Although
community members are present, they might not all physically sit down in the
same area—some (especially women and young people) might stay outside the
nakamal, often listening and staring in through the openings. In the towns in
particular, it is also common to invite other people involved with the parties in
some way, such as employers or fellow employees. The chief blowing on a conch
shell, which makes a loud and distinctive sound, or the sounding of the slit-gong
drum, traditionally notifies the community that the meeting is in session.41 The
atmosphere at one meeting has been evocatively described as follows: ‘the
meeting is called—there are different rumours flying around—whilst people
are waiting for the meeting to start they form little groups and discuss the matter
informally.’42

Who speaks?
In general, the essence of all kastom meetings is to give a chance to the two
parties and other interested members of the community to fully express
themselves; in Bislama, this is called ‘serem toktok’ (sharing talking). In the
majority of islands, both parties are invited to speak for themselves—first the
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complainant and then the defendant—and the leaders of the meeting question
them. The system is thus far more inquisitorial than adversarial, although the
parties may also question each other. Where the matters are disputed,43  the two
parties often bring witnesses, who are also questioned. In general, the community
is also free to participate in the discussion: often the chairman, who gives
permission to people to speak once they have raised their hand, controls their
participation. Many respondents stressed that the chairman had the right to stop
people from talking if they digressed too much from the subject at hand, but in
general there was a great deal of tolerance for wide-ranging and repetitive talking.
An anthropologist commented on the purpose of the speaking in meetings as
follows:

I believe these legal processes are more intended to give space for each
party to present their view so they don’t feel aggrieved. Public speech
is so important in Vanuatu, even if the content is absurd or repetitive.
It is important the people feel they have had their say. If there is a notion
of justice in this it is in the opportunity to externalise your grievance.44

A chief similarly commented that his mediating strategy was ‘to let everyone
have their say and vent their emotions of frustration and anger and then…[w]hen
everyone was exhausted’ to lead them ‘to find peace among themselves’.45

There are, however, some variations to this general pattern. In some islands,
women are not allowed to talk in the nakamal. This kastom is changing fast
throughout most of Vanuatu and today appears to be maintained primarily in
Tafea Province.46  In the kastom kot observation47  study, women spoke in 58
per cent of cases; they were too scared to speak in 8 per cent of cases; they were
not allowed to speak in 29 per cent;48  and in one case the chief was allowed to
speak to the woman involved alone. If a woman is one of the parties to the
conflict and is not allowed to talk then she will have someone representing her.
The practice of having someone speaking on behalf of one of the parties is not
limited just to women, it happens for youth and occasionally for adult men.49

It is more common in the southern islands and is said to be a way of avoiding
direct confrontation in meetings. Another way of doing this is to address
questions to a person or group not involved in the conflict.50  Many people from
all over Vanuatu also commented that in kastom meetings people often talked
in parables, and that it was not direct like the state system.51

How is a decision reached?
Unlike in the state system, where the decision about culpability is separate from
the decision about penalty, in the kastom system, there is often no clear
distinction drawn between these two types of decisions. The procedures used
throughout Vanuatu to determine the outcomes of kastom meetings present a
complete spectrum of decision-making styles, ranging from those chiefs who
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make a decision themselves and announce it to the parties who have to either
accept it or take it to another body, to those chiefs who act as facilitators,
encouraging the parties to come to their own decisions, to chiefs delegating the
decision making to others and acting just as a chairperson of the proceedings.
Thus in some islands it would even be wrong to characterise what occurs as
decision making, as the parties themselves refer to what occurs as more of a
‘disentangling’ of a conflict through talking.52  As such, the line between
arbitration and mediation is blurred in theory and practice.53  For example, one
respondent describes the process in Ambae:

Once the parties have put their cases and [their points of] view the
meeting breaks off after having elected some judges. These judges are
not formally nominated; it is just known which people have the most
knowledge and wisdom and have been fair in the past. These people
then go away and discuss between themselves what to do and then return
and announce how the reconciliation is to be reached. The parties are
then called to comment on the decision and if there is disagreement then
the meeting will not end until agreement is reached. The contribution
of both parties is significant in coming to a reconciliation.54

A similar procedure occurs in Erromango, where, when all the talking has
finished, the counsellors go away and come to a decision about what to do. They
come back and announce the decision and ask if everyone is happy. If people
are not then they have to go away and come back with another decision.55

In North Pentecost, in contrast, as the following example shows, there is far less
participation by the parties in the final decision:

When there is a meeting everyone gathers in the nakamal and the
chairperson of the village council tells the chiefs that they will be
responsible for making a decision. The chairperson directs the meeting.
He is chosen by the village but is not necessarily a chief. Everybody
talks, to give evidence and so on. At the end of the talking everyone
goes outside and leaves the chiefs to discuss the issue and come to a
decision. Then they come back inside and the chiefs say what their
decision is. Then everyone goes back to their houses to look for pigs and
red mats…There is never any negotiation about the faen [fine].56

Similarly, in Mele, once the decision has been pronounced by the paramount
chief there is no disputing it, but this decision has generally been arrived at as
a result of the talking and negotiating between the ‘small chiefs’ and the parties.

The most party-inclusive model is found in some parts of Tanna, where the
complainant and all of his or her family and friends sit down in one area, the
defendant and all of his or her family and friends sit in another and groups
representing the other villages sit in other areas.57 The talk then ‘goes around
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and around’ until a decision is reached that everyone accepts.58  In Vanua Lava
as well, there are times when the chiefs will send the parties away to make a
decision between themselves.59 The decision that is made generally involves
an order that one or both parties must make a payment of some sort. The words
that are used to describe this payment vary: in some places, it is referred to as
a kastom faen (fine), in others a kastom settlement or kastom compensation.60

In this study, the term ‘kastom payment’ is generally used. Today many payments
are in cash, although kastom payments of pigs,61  pig tusks, mats, kava and root
crops are also used, especially in rural areas.62  Sometimes there are other orders
that can be made, such as that a party should not go to a particular area or should
not engage in the same conduct again.63

The issue of how chiefs or the parties or counsellors come to a decision is far
more complex and is linked to the purposes or aims of the kastom meetings, and
that, as discussed below, is a fluid issue at the moment. Traditionally, there was
not so much importance attributed to the question of what had really occurred:
what was important was finding out how relationships had been damaged and
what needed to be done to restore them. There was an assumption that the mere
fact that there had been a social disturbance meant that the parties had done
something wrong—as one respondent said, ‘[L]ong kastom loa yu rong finis i
stap—yu mas talem i no yu’ (in kastom there is the presumption that you are
guilty and you must prove that you are not).64  Another relevant factor is that
in the past people were prepared to follow a chief’s orders even when they were
in fact innocent, because of a belief that the truth would eventually come out
and then they would gain respect for their behaviour in accepting the chief’s
decision. One respondent observed:

People knew that if a judgment was not right, if they went along with
it then they would be better off in the end because it would become clear
eventually that they were right. There are some sayings that support
people in this belief. One is that ‘the truth is sharp’, in other words, you
can’t hide it as it will cut through everything. Another refers to the hard
inside part of a tree, and says that even if the tree trunk is rotten and
covered with mud, eventually this hard central bit will come out. So
even if a judgment was biased against you, you went along with it to
maintain the reconciliation, confident that you would eventually be
vindicated.65

Today, however, there is increasing emphasis on making sure that people are
made to pay only for misbehaviour they have really done, and hence chiefs are
being pressured to justify their decisions or the way they ‘skelem toktok’ (weigh
the speech), especially by members of their communities who have been educated
about the state system. There is therefore a developing interest in issues of proof
and evidence.
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There are a number of different mechanisms used today by chiefs to help them
decide whether or not a complaint against someone is justified. Some chiefs
maintain that they can tell when someone is lying because they live with the
people and know their character. There is also a lot of reliance on the wisdom
of certain people who are believed to be able to tell whether someone is telling
the truth or not. Another factor is that villages are small places and there is a
general belief that if someone has done something wrong then it will not be
possible to hide that fact, making it relatively easy to compel a confession. It is
also believed that if everyone involved is present then gradually through talking
and questioning of witnesses the truth will come out and what has happened
will be revealed. In this respect, there is reliance on the fact that people will feel
shame for having done something bad to someone else and so eventually they
will want to confess to be able to restore the relationship. Sometimes as well the
case is ‘put on hold’ to see if more evidence comes to light. For example, if a boy
swears that he did not get a girl pregnant then they just wait for the baby to be
born and they see who it looks like.66  A final method, used primarily in the
north, is for the chiefs to call the priests or the Melanesian Brotherhood67  to
make people tell the truth. A respondent explains that people in rural areas
believe that if you lie to one of these people something terrible will happen to
you. The belief in priests and the brotherhood is strongest in those areas that
are predominantly Anglican—for example, Pentecost, Maewo, Ambae, Torba
Province and Luganville and Vila to an extent.68  In the Banks Islands, a chief
reports that if people do not confess then he gets a priest to come, who usually
manages to find out if the person has done something wrong or not. He said this
was the only way he had to find out if something was true or not.69

In regard to their investigative role, the chiefs have quite wide-ranging powers
to ‘faen’ everyone who they consider to have transgressed kastom, even if the
complainant did not complain about that person’s misconduct. For example, in
Ambae, the following case occurred:

The case was a case about ‘jealousy’: a man suspected that his wife, a
nurse, was having an affair with Z, one of her co-workers. Initially a
village court heard the case and it was settled, but then Y started to talk
to the jealous husband, stirring him up and suggesting that his wife and
Z had been lying. The case then was taken up again at the area level
where the chiefs ‘found’ that although the wife had not had an affair
with Z she had provoked the jealousy because she had once telephoned
him when she was away and had told him she was calling from a different
place than the place she actually was. The end result was that the wife
was ordered to pay a faen, but the heaviest penalty was imposed on Y
who had to pay a faen to the chief, to Z and to the husband for the trouble
he had caused.70
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After the meeting
In many cases a reconciliation or kastom ceremony of some sort is held, either
immediately after the meeting or a few days later. This might be the time when
the kastom payments are made or they might have been made before or after if
the parties do not have sufficient means to pay immediately. Whether or not
such a ceremony is held seems to depend on whether the matter is serious and
relations need to be mended. In the kastom kot observation study, 33 per cent
of cases involved a ceremony in which the parties drank kava or ate together,
there was an apology, a kastom payment was made or the parties shook hands.
In 45 per cent of cases, however, there was no ceremony.71  A provincial officer
comments that the reconciliation ceremony is important because it is where you
publicly say what you have done is wrong and that you will do better in the
future. This ceremony symbolises that agreement has been reached.72

In the Banks Islands, the reconciliation ceremony is held several days after the
meeting. By this time, people’s tempers have cooled and they come together to
share food and kava and to shake hands and make peace. One chief said if this
ceremony was held directly after the meeting the ‘feelings are too strong’.73  In
the Torres Islands, the reconciliation ceremony involves a kava ritual. One person
makes the kava and gives two shells of kava to each party who then have to
drink the shells all at once. This is said to symbolise washing the sin of the
conflict from your eyes because the truth and facts of the world enter your body
through your eyes. From that moment on the grievances should be buried.74

In some places, parties make laplap 75  for each other and eat together76  and in
other places they exchange kastom payments, give and accept leaves of plants
of special meaning—such as namele (cycad) and nanggaria (croton) leaves—and
shake hands. Chiefs very rarely miss an opportunity to give a speech about how
the parties should now be friends and not commit this sort of behaviour in the
future.

The restorative nature of the kastom system
There has been much written about the restorative nature of traditional practices
in the South Pacific77  and this aspect of the kastom system is constantly promoted
by all respondents. I lost count of the number of times respondents stated that
in kastom both parties won, but in the state system one party won and one lost.78

Certainly, the basic principles of the kastom system as enunciated by the chiefs,
and as practised in the majority of instances recorded in this research, are
restorative, particularly in that they focus on restoring relationships that have
been damaged by the conflict. The kastom systems also emphasise compensation,
repair of harm, prevention of future harm, reintegration of offenders and
communication of the shamefulness of law-breaking, often followed by a ‘kastom
sori’79  (sorry, apology) and forgiveness. Hess explains that being ‘sori’ ‘is a key
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concept in ni-Vanuatu ideas about being human’ and the word ‘could be
approximately glossed in English as grief, regret, compassion, sympathy and
empathy’.80  In addition, there is also empowerment of multiple stakeholders
(not necessarily all women and all youth) to tell their own stories in their own
way. Many chiefs explained that the restorative nature of kastom decisions was
necessitated by the small-scale nature of their communities. Because people live
in a communal society where everyone helps each other, if there is a conflict
this ‘mekem i had sipos yu no mekem fren bakegen from bae oli no helpem yu’ (makes
it hard if people do not restore friendship because they will not help each
other).81

Two of the main stated aims of any kastom meeting are restorative—namely,
‘blong mekem [tufala pati] sekhan mo kam gudfala fren bakegen’ (to make the two
parties shake hands and become good friends again)82 —and to allow the
defendant to ‘klinim fes’ (literally, ‘clean his face’, meaning remove the sense of
shame and restore respect to the wrongdoer in the face of the community). The
first aim thus focuses on restoring relationships between the disputing parties,
while the second is concerned with reintegrating the wrongdoer into the
community, allowing any avoidance that might have been practised before the
meeting (as a result of the feelings of shame or of anger) to cease.83 The concept
of shame is thus intrinsically linked to reconciliation, and Hess explains that in
Vanuatu the ability to feel shame ‘is seen as a positive attribute of a person’.84

The restorative nature of kastom decisions is manifested in a number of ways.
First, everyone—the parties, their families and their community—is involved
in the process. This means that everyone is able to fully understand the issues
and background to what has happened. As one respondent comments, in kastom,
the defendant is asked to explain his or her behaviour, allowing everyone to
come to a level of understanding.85  A related point is that the investigation into
what happened is free and wide ranging. A chief gave an example of the holistic
approach taken in kastom:

In kastom if John comes and looks at Brown and Brown swears at him,
John fights him. In court if a man says that he fought the man then he
is punished but the one who swore does not get any punishment. So
John goes and fights him again. The way that the ni-Vanuatu look at it
is to ask who started the conflict and to punish that person as well.86

Because of this approach, payments in kastom are often two way, with each
party paying each other an amount of the same or different weight. An important
aspect of kastom is a concern to make sure that the person who has lost or been
found to have been in the wrong is not left feeling bitter. Therefore even in
cases where only one party is in the wrong, the other side will also often pay
something to make sure there is peace between them. One chief explains this by
saying that in kastom when one party wins he then feels sori for the other party
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and so gives him something so as not to deprive him completely. He gave an
example of a conflict over land and said that the winning side might tell the
losing side that he could live on a piece of the land that was in conflict. He
contrasted this with the state system, where the losing side would have to leave
the land.87  Even when the payment is just in one direction, however, there are
other ways of making the outcome reciprocal. For example, in Pentecost, at the
end of a kastom meeting the parties eat and drink kava together and it is primarily
the responsibility of the complainant to light the fire in the nakamal and to
provide the kava and food. Lindstrom’s observations about the importance of
balance in exchanges of goods in Vanuatu are relevant here, and he states that
‘[a]s imbalance in exchange adversely affects other spheres of life (the body
physic and social) a judicious and balanced exchange of goods repairs imbalance
in those areas’.88  He gives the following example: ‘Young brothers, sadly brought
to violence by excess of drink, exchange not only the monetary contents of their
pockets but also the shirts off their backs as they re-establish balance and good
feeling in their relations with each other.’89

Another restorative element is the focus on compensation. In some respects, the
payment that must be paid is a very literal attempt at compensation—for example,
in some islands, a man who has killed someone must ‘replace a life with a life’
by giving one of his daughters to the family of the victim.90 Where the damage
is less easy to quantify, however, an amount is set having regard to the
surrounding circumstances. Often more than just straight compensation is
involved and sometimes this element of the compensation is referred to as a
‘kastom sori’ or apology rather than a payment, because it arises from a desire
on the part of the wrongdoer to say sorry for what has occurred, and it will be
paid to many people involved in the conflict.91

For example, in Tanna, there was a case where a woman had ‘adulterous affairs’
with three ‘boys’ from three different villages.92  Everyone confessed what had
happened and the chiefs decided that each boy had to pay a big pig and a big
head of kava. One pig went to the village chief ‘to make his heart happy again’,
another went to the husband and the third went to the wives of the three boys.
It is very common for chiefs to receive part of this payment because committing
an offence in a chief’s jurisdiction is seen as being in itself an act of disrespect
to the chief, and this is often perceived to be just as serious as the offence itself.93

For example, in 2004, a young girl from Ambae, living in one of the peri-urban
communities around Vila, killed her newborn baby, which provoked a great
deal of community shock and outrage. A kastom meeting was held at which the
chiefs from Ambae paid a kastom payment of pigs, mats and roosters to the Efate
Island Council of Chiefs (the Vaturisu). The chief of the Vaturisu stated, ‘I declare
that [in kastom] nothing further is to be said of the incident. Our nasara is clean
as we turn to a clean page and there is no more bad feeling anymore.’94
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While these principles of compensation and restoration are present in most cases
decided in Vanuatu, there are also a number of cases where the chiefs use kastom
to impose punitive sanctions on the wrongdoers.95 The aims of such decisions
seem much less about reconciliation than about punishment, and sometimes
revenge.96  For example, a young respondent reported:

I will tell you about a case of a relative of mine. She had flatem [had
sexual relations with] all the men around her and made lots of women
very angry with her. The chiefs tried everything they could to stop
her—they cut off her hair, and they all whipped her. Then finally they
sent her back to the island. She stayed there for ten years and she saw
how hard life was there, not like getting paid money for sex, and now
she has come back to Vila ten years later a changed woman. Now she
stands next to the chiefs to assault the women who have children with
no fathers!

Chiefs also beat people (especially youth), make them cut grass or perform other
manual labour, grind kava and even run around naked in public as punishments.
Occasionally, chiefs also order exile or banishment. For example, the chief of
Emae said that if a member of the community caused trouble he had the right
to send him out of the area. He explained that ‘if a wild dog is inside the yard
with your pigs and is slowly eating them, will you save it? No.’97 This remedy
was resorted to in 2006 in Luganville when chiefs from Sanma Province resolved
that a family, originally from Paama, had to leave the island after allegations
that the family was behind the assault of a chief from east Santo.98

There are also some areas where some ‘payback’ types of kastom still exist. For
example, on the island of Malo, there is a kastom that if someone is killed then
their family has the right to attack the defendant’s family by chasing them out
of the village and destroying their property and killing a member of the family.
A respondent reported that the chiefs of Malo recently authorised a family of a
deceased person to do this, but the family was stopped before they caught and
killed anyone.99  Like the state system, the kastom system is therefore also not
intrinsically restorative rather than punitive.

Privileging the community over individuals
Three major findings emerge in relation to the hypothesis that the focus of the
kastom system is on peace and harmony in the community rather than individual
justice. First, there is no doubt that restoring peace and harmony to the
community is the guiding rationale behind most chiefly decisions.100  A chief
from Pentecost stated: ‘under the kastom system peace is collectively owned by
a group or community and the community has got a collective accountability to
peace.’101 There appears to be an almost unspoken fear in the minds of many
chiefs that their communities could at any moment erupt into chaos, and hence
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they must deal with conflicts quickly, and in a way that discourages other
conflicts from flaring up. The metaphor of a fire was often used to convey the
sense that small sparks must be contained to avoid a massive blaze.102  Related
to this is the fact that a person involved in an incident is not seen as an
individual, but part of a family unit103  or, as is increasingly the case in mixed
communities, a member of a particular island.104 Therefore the whole community
quite literally is involved in the conflict, as they are likely to be either the
victim’s or the defendant’s family or a close contact.105  Families and not
individuals also often make payments, in turn building up the network of
obligations and counter-obligations ni-Vanuatu society is based on. For example,
in Pentecost, the chief will make a payment on behalf of someone from his village.
They do not have an obligation to pay back the chief with material objects, but
there is an obligation to respect the chief. In Ambae, the chief will make the
payment, but then the troublemaker must pay him back.

The second major finding is that the focus on ensuring peace and harmony in
the community at times conflicts with the restorative notions of the kastom
system. In other words, victims who might not really be happy with the decision
are forced to accept it and ‘shake hands’ for the good of the community. This is
particularly a problem for women, who are often made to stay in abusive
relationships for the sake of community stability. One respondent explains that
in kastom if there is a problem in the home then the decision is taken on the
basis of the interests of the family unit; there is always an emphasis on putting
the family unit back together. Traditionally, there is the concept that one suffers
for the good of the community; the general approach is that couples have to stay
together even if one has been wronged.106

The third finding is that the focus on ensuring peace and harmony in the
community is being increasingly called into question as people engage more
with modernity and start learning about individual rights and justice. This
makes them more reluctant to accept that the needs of the community should
prevail over their needs. Many women are also becoming increasingly aware
that reference to the good of the community can conceal power dynamics that
favour men over women. Thus a counsellor at the Vanuatu Women’s Centre
observed that even if the kastom meeting created peace in the community, the
woman still did not have peace, explaining further that the kastom system did
not look at a woman as a whole being.

The tension between the needs of the community and individual rights is fully
appreciated by many chiefs, but they see prioritising the community over the
individual as a choice they must make. For example, the Secretary of the
Malvatumauri stated, ‘[O]n Pentecost justice at times is not the priority, but
peace is.’ This view was also expressed by another chief, who stated that in
kastom the good of the community was paramount: individuals ‘will be given
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their day’ but if ‘at the end of the day’ the community would suffer then the
community must be given priority.107

Kastom procedures and kastom law
The initial question to be investigated was whether in kastom procedures were
more important than substantive laws. On further reflection, however, I realised
that the real question was whether or not the procedural aspects of the kastom
system were just as, or more, difficult to reconcile with the state system as the
substantive laws. Analysing this question requires a three-stage approach: are
there substantive laws in the kastom system? Are the differences between
substantive laws in the two different systems problematic? Are the differences
between procedural approaches in the two systems more or less problematic?

The first question therefore is whether there are substantive laws in the kastom
system. Many authors warn against using concepts of Western jurisprudence,
such as ‘rules’ or prohibitions to describe Melanesian ways of resolving conflicts,
as the use of such terms is said to ‘sit uneasily with the ethnographic evidence’.108

In the kastom system today, however, the concept of substantive laws, by which
is meant a relatively precise norm with a sanction for disobeying, is widespread.
The laws that are spoken about, and increasingly written down,109  appear to
have three sources: kastom, the state system and Christianity.

Kastom laws generally relate to regulating kinship relationships110  or
prohibitions of various kinds (for example, a chief may put a namele leaf111  on
the beach, which signifies that people must not gather resources from that reef),
protection of the environment and respect.112  Some crimes from the state system
are also slowly being introduced into the kastom system, such as the crime of
rape, which did not exist in the same way in kastom. 113 The third category of
laws is derived from Christianity; thus people will talk about the prohibition on
‘coveting’ something or on ‘fornication’. There are also of course general laws
prohibiting people from stealing, assaulting each other, damaging property and
so on, which probably come from all three sources.

It is clear that kastom laws vary throughout Vanuatu, but it is difficult to
determine to what extent.114  Most respondents agreed that the fundamental
principles of kastom remained constant throughout the country, but there were
variations in details such as appropriate amounts of kastom payments and laws
relating to respect and kinship.115  One chief stated, ‘[W]e do everything similar,
but how we present it in a ceremonial way is different.’116 There are a number
of indications that the differences between various kastom laws do not pose huge
difficulties in resolving conflicts in practice. The Chief Justice and the Chief of
the Malvatumauri—men who would be expected to be aware of the differences
between kastom in different parts of the country—stated that the differences
in substantive kastom were not of much importance. Also the town councils of
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chiefs in Luganville and Port Vila manage to deal with the different laws among
the various communities without too much difficulty.

Given that there are therefore substantive laws in the kastom system today, the
second question is whether or not differences between them and the laws of the
state system are likely to be problematic. One of the clear findings of the research
was that, with the exception of some human rights provisions in the
constitution117  that were widely criticised as being inconsistent with kastom,
no respondent complained about the particular substantive content of the state
system.118  It could be that this is due to a lack of true understanding by the
majority of the population of the substantive content of state laws. An alternative
reason could be that ni-Vanuatu are used to accepting different kastom laws and
to finding ways of minimising the difficulties these pose. This suggests that
differences between state law and kastom law might similarly be able to be
negotiated, because people are used to doing so and because the content of
substantive kastom laws has changed over time anyway, incorporating state
laws and Christian laws.119

The final question therefore is whether differences between the procedures in
the state and kastom systems are more or less problematic than the differences
in substantive laws. Except for the complaints about the laws relating to human
rights in the constitution, every criticism of the state system and example of the
difficulties with it made during this study related to procedures rather than
substance. This suggests that differences in procedures are more problematic
than differences between substantive laws. As the Chief Justice stated, the focus
of reform needed to be on the legal structures and systems—‘the basket’—rather
than the substantive law or what was inside the basket. He observed that that
could come afterwards: ‘the people can fill the basket with their laws.’120

The dynamism of the kastom system
There are two main findings from the fieldwork that support the hypothesis
that the kastom system is dynamic: the conscious adaptations made to the kastom
system by the chiefs, and the widespread open-mindedness of the chiefs and
their willingness to embrace new ideas. This attitude was summed up by a
statement made by a former President of Vanuatu when he said, ‘[E]vri samting
i gat evolution blong hem. Mi belivim se kastom i gat evolution’ (everything evolves.
I believe that kastom evolves too).121

The development of the kastom system in the past few decades is apparent from
a comparison of the anthropological material discussed in Chapter 3 with the
system described above. Some changes are due to conscious attempts by the
chiefs and chiefly organisations to deal with the challenges that continue to
confront them, and others are unconscious changes as a result of influence from
the state system. One of the most obvious conscious changes is the introduction
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or formalisation of the levels of chiefly councils122  and the process of appeal.
Although the word ‘apil’ is used often,123  what occurs is more like a rehearing
or a renegotiation at a higher level than a strict review of the decision of the
chief at the lower level. For this reason, some chiefs prefer the word ‘referral’,124

as this more accurately describes what happens. For example, in Nguna, a small
island in the north of Efate, a conflict will first be dealt with at village level. If
the paramount chief of his village cannot solve it, he will ask the paramount
chiefs of some neighbouring villages to come to help. If there is still no resolution,
it will go to the body for the whole of Nguna, the Turuduaki Council of Chiefs,
then it can be appealed to the Council for Nguna and Pele (the adjoining island)
and, if still a problem, it will go to the Efate Island Council of Chiefs.125  Although
traditionally there was almost certainly the possibility of bringing a third body
into the management of a conflict community leaders were having difficulties
resolving, this formal referral structure is a relatively recent innovation of the
kastom system. There is some criticism of the process of appeals126  as they are
seen to prolong a conflict and to make final reconciliation difficult: as one
respondent put it, with appeals, chiefs ‘no save flatem kwik taem’ (cannot quickly
finish the conflict).

Another conscious change is the writing down of kastom laws. The movement
to start to draft what are universally referred to as ‘by-laws’ appears to have
been started by the Malvatumauri, who drafted their by-laws shortly after
independence.127  Almost every place visited in the course of this research had
either written their by-laws, was doing so or was considering doing so. The
reasons given for doing so were mixed and included the following:

• it will make it easier to judge conflicts
• if they are not written down they will be forgotten as the young people do

not know them
• it will harmonise the different rates of penalty among the different

villages/throughout the province
• if a chief goes to court then he has to be able to justify the decision he has

made
• if the laws are written down the people cannot question the chiefs’

authority—it is ‘in black and white’128

• to counter the criticisms of young people who say that because the laws are
not written down they have no legal effect

• if everyone in the community participates in the writing of the laws then
they cannot argue with them

• in order to try to reclaim some territory for the chiefs that has been taken
by the State.129

The same reasons for drafting by-laws probably prompted the development of
the keeping of records of kastom meetings and the creation of positions of
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secretaries that is increasingly occurring in chiefly councils. In the kastom kot
observation study, I was astonished that in 58 per cent of cases there was someone
who took minutes of the meeting. It is, however, important to consider the extent
to which these innovations really work in practice. Thus when I asked whether
or not the by-laws were really used in judging cases, the answers were very
vague and chiefs often generally indicated that there was a copy ‘somewhere’.
A similar response was given when I asked to see the records of the minutes
taken in the meetings, with many chiefs admitting with a laugh that they were
‘olbaot nomo’ (all over the place). There are many other examples of conscious
adaptation from the state system, including: the creation of village police,130

the introduction of the concept of payment of fees to get chiefs to hear cases131

and even the development by some chiefly councils of summons forms and
letterheads.132

The other aspect of the dynamism of the kastom system is the open-mindedness
and flexibility of approach displayed by the majority of chiefs interviewed for
this study. Many others, including the leaders of the two major women’s
organisations in Vanuatu, also remarked on this feature. It is illustrated by one
of the by-laws from a ward council in Penama Province, which, roughly
translated, states:

The Council does not agree that women should wear shorts but we
understand that they have the right to so she can wear shorts so long as
they come down to her knees and she does not wear them in front of her
brother or some other relatives or else she will be fined.

During the fieldwork, chiefs continually told me that they wanted to have
training and assistance to enable them to ‘leftemap’ (lift up) their system.

Challenges for the kastom system today
An early hypothesis is that the kastom system is currently facing considerable
challenges to its survival. Much of the evidence suggests that indeed it is facing
significant difficulties and there are some who question its ability to continue
to play such a major role in conflict management if it continues to be unsupported
by the State and outside agencies. As one respondent said, ‘[S]istem blong jif i
wik mo mifala i fraet se bae i brokbrok’ (The system of chiefs is weak and we are
afraid it will break). A High Chief from Pentecost similarly stated that ‘the kastom
system is being eroded every day’.133  In some places, such as South Santo and
some of the Banks Islands, these difficulties are such that the kastom system is
almost no longer functioning, with the result that the inhabitants of these areas
are becoming more and more dependent on the scarce police resources available.
The limitations of the chiefly system at present to control law and order in urban
environments were also brought home by two incidents of breakdowns of law
and order that occurred in Santo and Vila in late 2006 and March 2007,
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respectively. In relation to the Santo incident, a newspaper reported that ‘[w]hat
was particularly disturbing was that Chiefs from all Provinces were not able to
reach a common ground in the “traditional” way to try and solve the issue’.134

Similarly, in the days leading up to what became the March 2007 riots, the chiefs
attempted to calm the situation by holding meetings, but these erupted into
violence that the chiefs were unable to contain, and three people were killed.135

The challenges facing the kastom system today can be divided into roughly four
groups: the problems with determining chiefly title; problems of loss of respect
leading to difficulties with enforcement and lack of power; problems of
misbehaving chiefs and the lack of mechanisms to deal with them; and the erosion
of the authority of chiefs by societal changes.

Too many chiefs
Chapter 3 discusses the fact that, although chiefly title is not a traditional part
of ni-Vanuatu culture, except to a limited extent in the central islands, today
the institution of chiefs is entrenched throughout the country. As a result of the
lack of a firm indigenous basis for this institution, attempts by the missionaries
and the colonial and national governments to artificially create various types of
chiefs and chiefly bodies, and the considerable movement of people that has
occurred in the country in the past 100 years, today there is considerable
confusion and disagreement about who has the right to be the chief in many
communities throughout Vanuatu.

The lack of a clear road to chiefly title has a number of consequences. First, there
are many people laying claim to being a chief and also many different types of
chiefs in the various communities around Vanuatu (I was told about small chiefs,
big chiefs, assistant chiefs, paramount chiefs, kastom chiefs, community chiefs
and church chiefs). One respondent told me that when she went back to her
island community after a number of years of absence she was shocked to find
that ‘every household has got a chief!’.136 This proliferation of chiefs leads to
the devaluation of the position of chief, as these people are increasingly no longer
perceived as being special or authoritative.137

Even more importantly, disputes over chiefly title often involve disagreement
about who has the right (or obligation) to manage conflicts. For example, a
number of respondents said that a person who had become a big-man through
the graded system should not necessarily be the chief who looked after the
community; ‘He can just judge the pigs!’ said one cheeky respondent. Such
disputes have the potential to completely stymie the kastom system. In two
places visited during this study, conflicts over who should be on the chiefly
council had caused the council to stop functioning,138  and in many other places
conflicts over chiefly title were causing great instability and even violence,139

as well as undermining people’s respect for the decisions made through the
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kastom system. A recent report into community governance highlighted the
problems caused by conflicts over chiefly title, stating that in one village a
dispute over chiefly title had caused ‘village life [to fall] apart. Violence became
the norm and many people left the village fearing for their safety’.140

There is also a related problem of the appropriate institution to adjudicate on
rights to chiefly title—an issue that has been tossed backwards and forwards
between the state courts of all levels and various kastom bodies for the past
number of years.141 There are three major ways that are used in Vanuatu today
to determine right to chiefly title: community election/appointment,142  the
graded system (which generally involves killing pigs) and the hereditary or
bloodline system. I found these systems to be used all over and fairly
indiscriminately, with people claiming they were chiefs on the basis of one, two
or three of these criteria. As one respondent puts it, at the moment, the system
of chiefs is ‘olbaot’ (all over the place). My favourite example of this is a chief
from Santo who said, ‘I am a kastom bloodline chief. My grandfather killed 1,000
pigs which made him a paramount chief and gave the right for all the generations
that come after to call themselves chiefs.’143 This man had managed to link the
graded system, the hereditary system and the new concept of ‘paramount’ chiefs
all together in his ancestry.144

In an attempt to resolve the problems of conflicts over chiefly title, the
Malvatumauri has at various times attempted to create a register of all the chiefs
in Vanuatu; however, they have had enormous difficulty in finding what the
criteria should be to register them.145  A recent report suggests that this process
has in fact exacerbated the problem of conflicts over chiefly title because ‘[m]any
chiefs now appear to believe that being recognised as the rightful chief will
convey significant future benefits, and the position is therefore more
attractive’.146

‘Respek hemi lus’ (Respect has been lost)
Many of the chiefs’ previous sources of power are no longer workable: the State
has a monopoly on the use of force, chiefs are no longer revered for their
supernatural powers147  and they often no longer have control over community
land.148 Consequently, chiefs today rely entirely on one fragile source of power:
respect. The concept of respect is extremely important in Vanuatu. It involves
living harmoniously and peacefully with others; looking after community and
family members and the environment; observing social norms; participating in
and supporting cultural practices; acting with appropriate behaviour; and
honouring and obeying community leaders and also various kinship relations.149

Respect has also been referred to as the cornerstone of the kastom system and
the glue that holds society together. It is, however, currently under threat and
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this is manifested in two major ways: people not obeying chiefly decisions and
people refusing to come to meetings.

While everyone agrees that respect for chiefs has significantly diminished, and
in some places has even been lost, there are a variety of opinions about the
reasons for this. In general, the chiefs blame social changes such as increasing
reliance on the cash economy, education and the younger generation lacking
respect for their wisdom. A typical response from the chiefs was that ‘yangfala
ting se oli save moa bitim ol olfala’ (young people think they know more than
old people). A variation on this was one chief, who said with a chuckle, ‘[W]e
say, “More school, more stupid”!’150  Another major reason is that the chiefs
say they are faced with people challenging them by saying that what they have
ordered goes against the constitution or that their laws are not written down in
‘black and white’ and therefore do not have to be obeyed. Non-chiefly
respondents, however, suggested a different range of reasons, citing many of
the types of chiefly misbehaviour, discussed below.151

Problems of enforcement of kastom payments
One of the major ways in which the diminishing respect for chiefs is manifested
throughout Vanuatu is the growing difficulties chiefs are having in getting
people to follow their orders or the decisions made during meetings. This was
mentioned to be a problem by almost every chief interviewed, although the
extent of the problem varied significantly. In some areas, it was reported that
the non-following of chiefly orders was a compounding problem: the more people
did not make kastom payments, the less other people felt compelled to do so.

The chiefs try to overcome this problem in a number of ways. Some tell people
they can pay in food or mats instead of cash and others set time limits in which
the payment must be made. Another approach is for the chief to tell other chiefs
that the person has not made the payment and ask them to refuse to help that
person if he or she later encounters trouble.152  Others call on various
representatives of the State to try to support them (usually this is the police, but
in some instances other authorities are involved)153  or threaten to send the case
to the courts. An alternative approach tried in Mele village is to have some
younger educated men sitting with the chief on his council and this has
apparently helped considerably in getting young people to respect the council
decisions.

Orders to carry out community work would appear at first glance to be a way
around the problem of non-payment of fines, but in practice it does not appear
to work anywhere. Chiefs often mentioned that community work was a good
idea, and that it had worked well during the time of the Condominium, but then
gave various reasons as to why they did not use it. These reasons—such as the
need to supply tools and food for the people doing it—seem to be a bit spurious.
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Perhaps the real reason for it is closer to the insightful comment made by an old
man to the effect that in the days of the Condominium people accepted
community work but today the reaction of the younger generation is different:
they do not feel comfortable exposing people to public shame. This means that
if the chief gives an order to do community work, the people might challenge
the chief.154  It is for this reason that there is a push for councils of chiefs to be
the ones who have the responsibility for overseeing community work, rather
than individual chiefs.

Problems of people attending meetings
Another way the lack of respect manifests itself is that people do not attend
kastom meetings. If the main parties do not turn up then the meeting has to be
adjourned, with the inevitable result that the matter is not dealt with.155 This
problem is pervasive across Vanuatu. Chiefs deal with it in a variety of ways:
fining people for not obeying them, sending the case to the police (which causes
frustration when the police send it back), asking the police to bring people to
the meeting, getting a higher chiefly council to look at the case and developing
their own police force. They also use the threat of the State to help them, as is
demonstrated by the following example:

There was a disagreement between the Council and some boys from one
village. The Council had put down a rule that alcoholic drinks could not
be sold near the vicinity of the Council house. But some boys set up a
fundraiser in the vicinity and sold alcoholic drinks. I wrote to them and
asked them to attend a meeting and they refused. So I sent another letter
that threatened to involve the police from Ambae and so they came and
I presided over the meeting.156

Chiefly misbehaviour
The most common complaint respondents made about the kastom system was
the problem of bias or favouritism by chiefs. In small-scale communities everyone
is related in some way to each other, and indeed one of the strengths of the
system is that it allows decisions to be made on the basis of a full understanding
of all the people and surrounding circumstances involved in an incident. Today,
however, there is considerable concern about chiefs favouring one side over the
other due to political or religious alliances or a close family connection. This
concern is most likely exacerbated by increasing knowledge about how the state
system functions157  and the importance placed on independence of the judiciary.
As a consequence, disgruntled parties complain increasingly about chiefly
favouritism (and use it as a justification for why they do not have to follow the
chiefs’ orders).158  In the kastom kot observation study, six out of 20 respondents
who answered the question stated that they considered the decision reached by
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the chiefs in the meeting they had observed was not fair, and six out of 18 stated
that they thought that the chiefs had been biased.159

The other types of misbehaviour complained about are involvement in politics,
not setting good examples with their own behaviour and breaking their own
laws. For example, in one incident, a chief put a tabu on collecting trochus shell
on the reef and then broke his own tabu, leading to a very tense situation.
Traditionally, community leaders did not mix with other members of the
community, even cooking on their own ‘tabu fire’, and this preserved their
mystique and authority. Today, however, they live with the community and
are subject to the same temptations as community members, and are easily
discovered if they transgress their own laws. Some further reasons for the
decrease in the ability of chiefs to command respect include a perception that
they are lazy in doing their work and some are considered to be greedy, as they
will not hold meetings unless they are paid a sitting allowance.

An extreme example of chiefs failing to act as good leaders, and instead actually
spearheading criminal activity, is the riots in Vila on 3 March 2007 that led to
the deaths of three people. According to various reports, chiefs from Tanna
ordered a man from Ambrym to be ‘beaten into submission’ to reveal the names
of the people alleged to have committed black magic,160  and at least one chief
was behind the decision to go on a killing rampage, apparently ‘urging the mob
to this course of action saying the only way to deal with sorcery was to kill the
sorcerers’.161  Other chiefs who tried to stop the riots were powerless to do so.
According to the newspaper, ‘The young people were adamant they would no
longer listen to their chiefs because they had taken too long to solve the
matter.’162 This in turn illustrates the limitations of the kastom system in urban
communities in dealing with mob violence, as is also shown in the Santo incident
in 2006 discussed above.

Lack of disciplinary mechanisms
The preceding section has shown that many of the weaknesses with the kastom
system at present are related to individual chiefs losing respect through their
own behaviour, as well as through circumstances beyond their control. This
indicates that one of the main challenges facing the system is the ability to
regulate the behaviour of individual chiefs and make them accountable for their
actions.

Although there are a number of factors with the potential to keep a check on
the chief’s exercise of power—loss of community approval leading to expectation
that the chief will resign; appeals to other levels of the kastom system; overruling
of decisions made by chiefs by state courts; and the decision by other chiefs to
remove a chief from his position—in practice, it is often extremely difficult to
regulate the use of chiefly power. It is very easy for chiefs to hide behind
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demands for respect to get away with acting badly or inappropriately. Further,
other chiefs are often reluctant to interfere in the community of another chief
out of respect. The Secretary-General of Torba Province states that when a chief
is involved in a conflict then the conflict can easily get out of hand because other
chiefs cannot deal with the problem and so they have to rely on the state system
stepping in. Appeals to state courts, however, are not always possible due to
access issues, and appeals to higher levels of the kastom system might also be
problematic. For instance, one young respondent complained that the system
of appeal was no help because often the same person would be sitting on the
council at each level so you could never get an independent review of the first
decision.163 The Secretary of the Malvatumauri explained that often villages
contacted the Malvatumauri in desperation because they were fed up with their
chief who was causing problems in the village, but due to the lack of a developed
structure of chiefly councils in many parts of the country, the Malvatumauri
was often not in a position to be able to do anything to assist either.164 Thus,
although there is increasing need for ways to control the exercise of chiefly
authority, there is currently no effective way to do so.

Chiefs and modern society
Further challenges to the kastom system today come from the multitude of
changes posed by increasing modernisation. In addition to the effects of the state
system discussed in the next few chapters, the increasing participation of the
community in the cash economy rather than the kastom economy, over which
the chief has considerable control,165  and the development of a more
individualistic mentality among community members, there is the increasing
mobility of society and the issue of education and training. Traditionally, one
of the factors encouraging people to follow a chief’s orders was the limited
opportunity to escape from the very small community of which he was the leader
and the social ostracism that would follow from failing to obey. Today, however,
wrongdoers can escape from the chiefs by taking a boat to one of the two towns,
leaving the chiefs feeling powerless and frustrated.

The second challenge is that as society becomes increasingly educated by a
Western-based education system, chiefs are having greater difficulties being
respected and winning arguments against those more educated than themselves.
Many are tired of being publicly humiliated or defeated by such people,
commenting that they are able to ‘trekem yu long wan foreign wei yu no save’
(trick you in a foreign way that you do not understand).166  As a consequence,
many chiefly respondents expressed a great desire for training in conflict
management and to learn about how the state system worked.

The major problems within the kastom system identified above can be
summarised as in Table 4.1.
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Table 4.1 Problems within the kastom system

• Disputes over chiefly title are causing the system to break down in
some parts of the country.

• Respect for chiefs is decreasing.
• Many chiefs in Vanuatu today experience difficulties requiring people

to follow their orders and to attend meetings.
• Some chiefs engage in favouritism or bias in their work, are lazy

and/or greedy and break their own taboos.
• Often there is no effective means to redress unfairness caused by

chiefs or to regulate chiefly behaviour.
• Women and youth are denied a voice in some parts of the country

and are discriminated against by the substance of the decisions made
in many areas.

• Many chiefs have low morale and question their capacity to continue
with their responsibilities in the face of increasing challenges from
youth about their right to assert their authority.

Widespread support for the continuation of the kastom
system
During the course of the fieldwork, although there were many criticisms of the
kastom system, there was not a single person who advocated its abolition. The
following reasons were given for liking the kastom system and for wanting it to
continue to manage conflicts in Vanuatu. First, it is an indigenous system and
thus has legitimacy in the eyes of the people. As one respondent said, ‘[W]e need
our own system to straighten us. We cannot be adopting a foreign system because
that will always bring friction.’167  Second, the kastom system is accessible to
everyone and can deal with matters quickly. This is particularly important in
small communities where the tensions from an unresolved conflict can fester
and cause further problems. Third, the kastom system is familiar for people and
its procedures are understandable. An element of this is that in kastom everything
happens in the same place and is dealt with by the same people, as opposed to
the state system, where there are many institutions involved: police, prosecution,
courts and prisons. Fourth, people feel that they are supported in the kastom
system by their families and not isolated or publicly humiliated168  as they are
in the state system. Fifth, there is no stigma attached to being found a criminal
as there is in the state criminal system.169  Sixth, the kastom system is perceived
to be cheaper than the state system, where people have to pay for lawyers and
the courts.170  Seventh, in kastom people receive compensation, but in the state
criminal justice system they do not receive anything.171  Finally, the factor that
was stressed by everyone was that in kastom at the end of the meeting the parties
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were friends again, whereas in the state system people were still bitter towards
each other because in kastom both parties ‘won’ whereas in the state system one
‘won’ and one ‘lost’.

Women and the kastom system
The issue of how the kastom system treats women is controversial and viewpoints
vary considerably. Generally, men were more inclined than women to state that
the kastom system supported women; educated women were more inclined to
be critical of the kastom system (although not uniformly) than uneducated
women; and women from the south claimed they were treated more unfairly
than the women from the north. There were a significant number of respondents,
male and female, who stated that they believed that the kastom system did help
women, that chiefs listened well to women and assisted them and that women
felt comfortable using the kastom system. There were, however, also many who
complained about the way the kastom system treated women. This section will
discuss first of all some of the major ways in which the kastom system is said to
disadvantage women and then examine the ways in which it is said to support
women or has the potential to do so.

In many areas, women participate actively and vocally in kastom meetings,172

but in a considerable number of communities, women’s participation is either
limited or non-existent. As discussed above, in some areas, women are not
permitted to speak in kastom meetings. In relation to Tanna, Lindstrom states
that ‘[w]omen and young men generally remain in the audience. They lack
personal qualifications to make statements; these belong to socially powerful
men.’173  Lindstrom further observes that ‘meetings are a procedure that
reproduces relations of inequality and power’.174  In other areas, although women
are permitted to speak, they are often inhibited from doing so due to shyness or
because they are afraid of being laughed at or spoken to roughly or questioned
in public about private matters. There is also the problem that, as one respondent
said, ‘women talk but they are not heard’.175  One respondent told me that
women often felt there was no point speaking because they knew they would
always be blamed anyway, especially in cases of sexual assault and adultery.176

The problem of not being heard is demonstrated in a case study from Lindstrom’s
work in Tanna:

Tonga had gone over the head of her in-laws to ask Rapi, the big-man
of a neighbouring village to convene and witness a meeting. Her agenda
(complaints against in-laws for not helping her with childcare; against
her husband for not building her a decent house and for adultery) were
only fleetingly raised by discussants. Rapi, and other witnesses who
closed the debate, enunciated and redirected the problem to be an uppity
daughter-in-law.177
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There is also a perception that women are often fined more heavily than a man
or punished for conduct for which a man would not be punished. For example,
one young man reported that if a girl and a boy had sex then the chief would
tend to punish the girl and say that it was her fault for causing the problem,
when it was just as much the boy’s fault.178 The Director of the Vanuatu
Women’s Centre stated that there were many cases where the chiefs in Vila sent
women back to the islands because they had extramarital affairs, but they rarely
sent men back who did the same thing. She gave the following example:

We had a case where there was a woman who had left her husband about
3 years before and [had] come to Vila. She would go back and visit the
man and the children sometimes. Then she met a new man in Vila and
wanted to be with him. The chiefs held a meeting and said that she had
to go back to the island. But the chiefs didn’t know that the woman’s
husband was diabetic and thus impotent which made him very frustrated
and aggressive.179

There were mixed views about the extent to which chiefs were prepared to deal
with domestic violence and sexual abuse.180  A number of women said that the
chiefs did listen to them and lectured their husbands and fined them, but that
the men did not listen to the chiefs and continued with their abuse. The majority
of women, however, were of the view that chiefs did not act enough in cases of
domestic violence. The Director of the Vanuatu Women’s Centre stated, ‘[W]e
have not yet seen active support by the chiefs to deal with sexual abuse and
violence against women.’181  In many places, it is accepted that it is only if the
woman is seriously injured, or if the beating occurs in public, that the chiefs
will do something. This is illustrated by one of the ‘by-laws’ in a village in
Maewo: ‘yu no save kilim waef blong yu long yad blong narafala man’ (you cannot
hit your wife in the yard of another man).182  Some respondents said that some
chiefs blamed women for domestic violence.183  For example, one respondent
said that if a man beat his wife because she was complaining to him all the time,
or did not have dinner ready on time, some chiefs would authorise the man to
beat her and would make the woman pay a faen. One woman reported that a
chief had said to her in such a situation: ‘yu yu woman, ples blong yu hem i blong
mekem evri wok long haos’ (you are a woman and it is your job to do all the
housework). Chiefs are said to be sympathetic to the men because they are their
friends or because they are also a man. One respondent commented, ‘[O]li yusem
kastom blong stan bihaen’ (they hide behind kastom).184  Another woman
observed that chiefs favoured men because they did not want to be seen to be
putting the man down, as this would harm the chief’s reputation in the
community. Women are also often blamed, rather than supported, for having a
‘pikinini blong rod’ (‘child of the road’—an illegitimate child).
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A less widespread, but extreme problem is that in some areas women are treated
as chattels by the kastom system. For example, sometimes women or girls are
given away as part of kastom payments—hence the title of this chapter.185  A
young actor recounted the following incident:

Last year there was a case involving two men in a boat and one killed
the other. No-one knew what had happened, but then one night the man
was drunk and told his wife that he had blood on his hands but not to
tell anyone. She went straight to her family and they went to the chiefs
who put out the word that they would ‘katem nek blong hem’ [cut his
neck]. The man heard this and became very frightened and so instead
of having a meeting, he just made a ‘sori’ instead and gave a girl from
his family to the other side.186

A police officer in Tanna confirmed that a way of making peace was to give a
woman to replace the life that had been taken.187 The practice also exists in
Malekula188  and in Erromango—not just for murder but for adultery. One man
explained that if he took someone’s wife then he must give that person his
daughter to ‘talem mi sori’ (say sorry). He explained, ‘Mining blong hem big wan:
mi spoelem property blong yu, mi mas givim wanem we mi bin stilim’ (The
significance of it is important: I am saying that I have spoiled some property of
yours and so I am giving back what I have stolen).189  In some areas, if a woman
runs away from her husband and a bride price has been paid, the chief will force
her to go back, as the belief is that a man owns a woman if he has ‘paid’ for
her.190

Finally, there are very few places where women are involved in decision making
in the kastom system. This is problematic because, as one respondent explains,
men do not understand the life of a woman. There are a few exceptions to this.
In Vanua Lava, there is a female chief who was elected a few years ago191  and
also one in Mere Lava. Some villages or areas also have certain women who act
as spokeswomen for other women inside the councils, and sometimes the chief’s
wife acts informally in this capacity. In Dillons Bay, the main town in Erromango,
there is a women’s representative on the chiefly council. Her role is to act as a
link between the chiefs and the women of the community, bringing up issues
at the council meetings that women want discussed and passing on decisions
and so on to the women.192  She said that her role was good because many women
found it hard to explain their thoughts to men but they felt comfortable going
through her. She is, however, only one woman against many men, so if the men
do not want to hear what she has to say, they do not listen and they become
angry with her.193

Despite these many ways in which women are discriminated against by the
kastom system, there is a vast amount of support by women and women’s groups
in general for the kastom system. The general view is that there are problems,
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but these can be fixed and are worthwhile fixing because the
alternative—reliance on the state system—also has its problems and does not
have many of the advantages of the kastom system. I spoke with a number of
representatives of women’s groups at a national and a regional level and they
all affirmed the fact that the chiefs at an individual level were very receptive to
their awareness-raising work and supportive of many of their projects and
ideas.194 The head of the Vanuatu National Council of Women stated that the
kastom system would be preferable to deal with a woman’s complaints than the
state system, provided the right person was the chief.195 The Director of the
Vanuatu Women’s Centre stated that since they had started working with
communities they had never been thrown out of a village, and often they found
that after they had held their awareness-raising sessions the chiefs were very
grateful and said that they had been wrong in their preconceptions about the
work they did.196  She was, however, at pains to contrast the receptive and
open-minded response of chiefs at a village and provincial level with that of
chiefs at a national level, who had not made any public declarations in support
of women.

Youth and the kastom system
The initial hypothesis was that the kastom system was unfair to youth,
particularly because some oft-repeated rhetoric was that the chiefs did not
understand young people and that young people did not respect chiefs and were
‘strongheds’ (troublemakers). This study found that in fact the situation was
more complicated than either of these two stereotypes suggested and that
although there were significant problems with its treatment of youth, there was
also a great deal of support for the continuation of the kastom system by young
people in Vanuatu today.

One of the major problems for youth in the kastom system is in having their
voices heard. For example, in Tanna and Aniwa, young people cannot speak on
their own behalf in meetings, but have people speaking for them.197  Even when
they have the right to speak, however, there are still often difficulties with
communication. Thus, the Director of Youth and Sports stated that young people
had trouble being heard by their elders and were often not trusted by them.
There are no special procedures for dealing with youth in the kastom system,
but in many places the chiefs say they just give the youths a warning or a lecture
rather than a faen. Young people also complain that the chiefs do not do anything
for young people to deter them from committing criminal activities, such as
providing sporting and employment opportunities. This is a point also made by
Bolton, an anthropologist, who argues that ‘if older people want younger people
to stay in the islands they have to have things for them to do which are
interesting. In the past, ritual and ceremony kept life buzzing. Young people
had a lot of objectives and goals, because they had to achieve certain status.’198
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The common response that young people gave when asked to respond to the
accusation that they did not respect chiefs was that the chiefs should act in a
way that deserved respect and they would give it to them. They complain that
many chiefs are biased and double faced: telling the youth to behave and then
behaving in inappropriate ways themselves. They also felt that many chiefs
were concerned only with getting money from the parties and not with making
justice.

The attitude of youth towards the future of the kastom system was generated
by a quantitative survey.199 The major finding was that youth wanted chiefs
and courts involved in dealing with criminal conflicts. Ninety-three per cent of
respondents stated that if they were involved in some kind of trouble they would
prefer the chiefs to deal with it rather than the courts.200 When asked whether
they would want the courts or the chiefs to deal with a person who made trouble
for them, however, the results were far more even—with 57 per cent preferring
chiefs and 43 per cent the courts.201 They were also asked whether they thought
the courts or the chiefs should deal with a range of different types of offences
and the answers showed that generally they felt that chiefs should deal with the
less serious offences, such as small-scale theft and assault, and also domestic
violence. They were roughly evenly divided about who should deal with cases
of drunkenness, but overwhelmingly wanted the courts to deal with cases of
large-scale theft, rape, murder and underage sexual intercourse.202 The results
can be seen in Table 4.2.

Table 4.2 Survey of attitudes of youth in Vanuatu (n=150) 203

Prefer state
system to deal

with it (%)

Prefer chiefs
to deal with it

(%)

Type of offence

1286Small-scale theft
3070Assault
3367Domestic violence
4652Drunkenness
8615Large-scale theft
8218Rape
954Murder
8513Underage sexual intercourse
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The research therefore shows that there are some respects in which the kastom
system is unfair to youth, particularly in relation to giving them a fair hearing.
It also shows, however, that young people support the kastom system in principle
and want it to continue, with the state system, to play a role in managing conflicts
in the future. In this respect, it confirms the findings of the Juvenile Justice
Project.204

Conclusion
This study has demonstrated that the kastom system plays a fundamental role
in conflict management in Vanuatu today. On a practical level, it is the first, and
often the only, level at which the majority of conflicts are dealt with in rural
and urban areas. Given the weakness of the state system, the kastom system is
thus critical to the maintenance of law and order in Vanuatu today. Second, on
an ideological level, the whole population views the kastom system as being
their system, one that they understand, find accessible and consider legitimate,
even while recognising that it requires reform. It was notable that even the
majority of women and youth, two groups that were often discriminated against
or marginalised by the system, strongly supported its continuation.

There is an extraordinary variety in the procedural and substantive features of
the kastom system throughout the archipelago. The range of procedures
used—from basic mediation through to almost autocratic decision making—is
another reflection of the Melanesian genius for diversity, which is discussed in
Chapter 1. Despite this variety, however, it is possible to clearly identify several
core principles that form the base of the kastom system throughout Vanuatu:
the emphasis on respect and on restoring relationships; the holistic approach to
the conflict; the prioritising of community harmony; the importance of public
talking and community participation; and the notions of reciprocity, shame,
feeling sori and balance. These are the features that allow ni-Vanuatu to
distinguish ‘their’ system from the state system, even while simultaneously
separating ‘their’ kastom from that of a person from a different ples.

This study has also shown that the kastom system today is weak and in need of
reform. In much of the rest of this study, the argument will be made that the
kastom system needs to be given more capacity and recognition. It is, however,
currently facing many serious challenges and if it is not given more support in
the near future, it might no longer be able to take on a greater role or even
continue doing the work it currently performs. The Secretary of the
Malvatumauri recently stated:

If you ignore, if donors ignore the chiefs, then the possibility of
something happening like in the Solomons is increased, yeah, that is
what we see. That is why we try very hard to make the donors
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understand that they must support us, that you must support the
traditional systems as well.205

In this regard, Nelson’s comments in the context of Papua New Guinea are also
pertinent. He argues that the broad terms of ‘fragile’ and ‘weak’ are concerned
most with institutions of central government and so are the strategies for
strengthening them. There has been less consciousness of the radical changes
that have been taking place in the traditional systems, but it should be recognised
that ‘[w]eakness, fragility and failure occur in the traditional systems of village
government’. 206

The most obvious weakness of the kastom system today is the erosion of respect
for chiefs and the decisions made by them, leading to problems of enforcement,
but this could be seen as symptomatic of many other problems with the system.
The erosion of respect is due in part to systemic issues beyond the control of
any one individual, such as the forces of modernisation and the operation of the
state system—as discussed in the next two chapters—but also to the behaviour
of individual chiefs. There is a widespread perception that many chiefs are
biased, and there are also frequent problems with chiefs who break their own
tabus or who are lazy or incompetent in some way. This leads to an erosion of
respect for the chiefs, in turn discouraging chiefs from doing their best, thus
perpetuating a downwards spiral. A major factor in this cycle is the current
absence of an effective way for a community to free itself of such chiefs. The
introduction of such a mechanism, as well as improved processes to determine
legitimate claims of chiefly title, are important challenges that must be taken
up, in addition to any reform of the relationship the kastom system has with the
state system.

In light of the above, it is fortunate that one aspect of the kastom system that
has come out very strongly through the research is the enormous capacity for,
and willingness to, change on behalf of the chiefs. This flexibility and dynamism,
together with the firm platform of community support for the kastom system,
augur well for its ability to overcome the many challenges it faces.

ENDNOTES
1 The chapter subtitle is the order of kastom payments that is used by some chiefs and chiefly councils.
2  Chiba (Asian Indigenous Law, p. 7) describes these as ‘a value principle or value system specifically
connected with a particular official or unofficial law, which acts to found, justify and orient the latter’.
See also Shah, Legal Pluralism in Conflict, pp. 2–7.
3  Garu, Selwyn and Yaken, Jack 2001, Chiefs’ Legislation Project Report, Ministry of Internal Affairs.
4 The word ‘nakamal’ in Vanuatu is used to refer either to a cleared area near the chief’s house or near
the central banyan tree in a village, which is used as a meeting place, or else to the meeting house itself.
In Efate and the Shepherds, the term ‘nasara’ is often used rather than nakamal, but it has the same
meaning.
5  For example, kastom medicine refers to traditional approaches to healing and kastom dress refers to
the types of clothing that were worn before the arrival of the Europeans. I have not referred to kastom
law, as might seem consistent with these other two examples, first because it would be unnecessary as
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this is provided by the context of the study (for the same reason I refer to the state system rather than
the state system of criminal justice), and second because for ni-Vanuatu the legal system is not something
apart and separate from other aspects of life. As Narokobi says, ‘[L]aw is not quantifiable as an
autonomous institution, but is an aspect of the total way of life of the people.’ Narokobi, Bernard 1989,
Lo Blong Yumi Yet, p. 3.
6  Hess, Person and place on Vanua Lava, Vanuatu, p. 196.
7  Pospisil, Leopold 1974, Anthropology of Law: A comparative theory, p. 98.
8  Indeed, in my position as a lecturer at the University of the South Pacific, I teach ‘the common law
criminal justice system’ to students from 12 different jurisdictions.
9  Franz and Keebet von Benda-Beckmann (‘The dynamics of change and continuity in plural legal
orders’, p. 18) also comment that ‘there may be system-internal pluralism in the sense that the same
legal system may contain duplicatory regulations of the same set of activities or domains’.
10  For example, the National Council of Chiefs Act (2006) establishes a uniform system of island councils
of chiefs and urban councils of chiefs throughout Vanuatu. This act is discussed in greater detail in
Chapter 5.
11  Griffiths, ‘What is legal pluralism?’, p. 36.
12 Woodman, ‘Ideological combat and social observation’, p. 54.
13  von Benda-Beckmann, Keebet 2002, ‘The contexts of law’, Legal Pluralism and Unofficial Law in
Social, Economic and Political Development: Papers of the XIIIth International Congress of the Commission
on Folk Law and Legal Pluralism, 7–10 April, 2002, Chiangmai, Thailand, p. 299. See also von
Benda-Beckmann and von Benda-Beckmann, ‘The dynamics of change and continuity in plural legal
orders’, p. 18. Woodman (in Allott and Woodman, People’s Law and State Law, p. 18) also argues that
state laws are ‘neither internally self-consistent logical systems nor clearly bounded from other normative
orders’.
14  Keebet von Benda-Beckmann, ‘The contexts of law’.
15  Seymour-Smith, Charlotte 1986, The Macmillan Dictionary of Anthropology, p. 275.
16  Discussed in further detail in Chapter 5 under ‘The relationship between the prisons and the kastom
system’.
17  ‘Vanuatu: chiefs step in to end jail-break impasse’, Pacific Beat, 10 May 2006,
<http://abc.gov.au/ra/pacbeat/stories/s1635039.htm>
18  Chanock, Martin 2000, ‘Introduction’, in Sally Moore (ed.), Law as Process, p. xviii.
19  It is not possible to quantify the exact percentage of cases dealt with by each system due to the lack
of accurate record keeping in the kastom system. Anecdotal accounts suggest that the percentage dealt
with by both systems varies throughout the country depending on the accessibility of the state system,
but 80–90 per cent of cases dealt with by the kastom system was the most common estimate by key
actors from both systems.
20  For example, the Efate Island Council of Chiefs, the Vaturisu, includes chiefs from the offshore islands
of Nguna, Pele, Lelepa, Moso and Emau.
21  For example, in Penama, the different levels of councils have been called the ‘Penama system’ by
the province. When chiefs were asked about whether this was a new system or just a new name, however,
they were vague in their responses, just suggesting that the general idea had been there before. Although
such initiatives are often welcomed by the chiefs and communities involved, they can also cause problems
as, for example, occurred in Ambae when the Penama system effectively cut across the authority of the
locally developed Lakalakabulu Council of North Ambae.
22  For example, the National Council of Chiefs Act 2006, which establishes a structure of chiefly councils
headed by the Malvatumauri. This act is discussed in greater detail in Chapter 5.
23 Who may or may not be a chief in his or her own right, but is often a more minor chief than the
‘real’ authority on the island.
24  For example, there is a town council of chiefs from East Ambae in Vila and also one for South-West
Bay, Malekula, as well as many others.
25 The only council that I came across that did not do this was the Lakalakabulu Council of North
Ambae, which insisted that only its members act as decision makers.
26  For example, in Dillons Bay, Erromango, the Dillons Bay Council of Chiefs comprises chiefs from
different communities.
27  See Chapter 6 under ‘Dispute and confusion over jurisdiction’.
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28 This is very common at the village level for minor offences.
29 This is very common at the area level and above.
30 This is another variation found at area and ward levels.
31 This pattern is found in Tanna.
32 This is often the pattern found at the ward level, where a village chief cannot deal with the matter
and so calls some chiefs from neighbouring villages to help him.
33 This occurs in Dillons Bay, Erromango.
34 This occurs in Mele, Efate.
35  For example, in Mele and Nguna.
36  For example, in Erromango in Dillons Bay, if a person has a problem they give vt200 to the chief
and register their name.
37  In Nguna, the chiefs will collect information before a meeting is held and hold a meeting only if
there is enough evidence.
38  A chief in a town council of chiefs told me about a case involving a man who had an affair with his
sister-in-law. The village chief first dealt with the matter but the man did not agree with the decision
so it went to the area council. At this meeting, the council allowed the family of the cuckolded man to
beat up the defendant. The council also ordered the man to pay vt20 000 and a cow and a head of kava.
The man appealed to the town council, which upheld the decision to make the man pay vt20 000 but
rescinded the obligation to pay for the cow and the kava because he had been beaten. The chairman
explained that normally it was not permitted to fight in the nakamal, but the family involved was from
Tanna and that was their kastom.
39  Interview with a senior police officer (Santo, 18 November 2004).
40  A traditional meeting house or place (see the introduction section).
41 This no longer happens in many communities, particularly not those living in urban areas.
42  Interview with a man from Ambae (Port Vila, 15 March 2004).
43  As in the state system, it is often not necessary to determine guilt as the defendants accept they have
misbehaved, but increasingly people are challenging the complaints against them. In the kastom kot
observation study, roughly one-third of the defendants denied they had done something wrong.
44  Interview with Carlos Mondragon, an anthropologist who lived in the Torres for three years (Port
Vila, 21 July 2004). The importance of ‘rhetoric’ in conflict management is also highlighted by Santos
(Toward a New Legal Common Sense, p. 86), who argues that it is a structural component of the law and
defines it as ‘not only a type of knowledge, but also a communication form and a decision-making
strategy based on persuasion or conviction through the mobilization of the argumentative potential of
accepted verbal and non-verbal sequences and artifacts’.
45  Hess, Person and place on Vanua Lava, Vanuatu, p. 203.
46 Tafea Province comprises the southern islands of Tanna, Aniwa, Futuna, Erromango and Aneitym.
47  One planned research methodology for this study was to attend and observe kastom kot meetings.
Unfortunately, I was not able to attend kastom meetings personally except on one occasion. This was
due to the fact that as kastom meetings did not occur at regular and predetermined times and places,
the only way to attend such meetings was for someone involved in them to contact me and tell me that
they were on. As I spent only short periods outside of Vila, I was not in a village at any time such a
meeting occurred. In Vila, despite continued requests to participants and organisers of such meetings,
I was not invited to any kastom meetings. To overcome this, law students and VCC fieldworkers were
engaged to observe kastom meetings in their villages and then to record their observations on a form I
devised. A number of anthropologists were consulted about the wisdom of this and they all agreed that
as long as account was taken of the fact that it would be a perception of what was happening, it would
be an interesting methodology to try. Twenty ni-Vanuatu law students were engaged before their long
summer break. I had a meeting with them to discuss my research and what I wanted them to do.
Unfortunately, only two of them gave me back completed forms. I also gave the forms to about 60
fieldworkers from the Vanuatu Cultural Centre (fieldworkers were ni-Vanuatu who were engaged by
the VCC to collect cultural material from the community they reside in. They come from all around
Vanuatu and gather together at a workshop once a year to present their findings as a group). In the
end, I received reports of 24 different kastom meetings. These reports are referred to throughout as the
kastom kot observation study.
48  All the cases where the women were not allowed to speak occurred in Tafea Province.
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49  In the kastom kot observation study, the parties talked for themselves in 66 per cent of cases. In 16
per cent, both parties were represented and in 12 per cent of cases the male party spoke but the youth
or woman who was the other party was represented.
50  So they will, for example, ask a question to a group that represents another village, but the other
party will know the question is intended for them and answer either directly or indirectly. This indirect
questioning is also a way of showing respect. In Erromango, this technique is often used where youth
are involved: the chief will speak harshly to the father but the youth will know that the criticisms are
intended for him or her.
51  Hess also states that ‘[w]hen talking about taboo topics, such as sex, shame, conflict…or mistakes,
people often use euphemisms’. Hess, Person and place on Vanua Lava, Vanuatu, p. 212.
52  See, for example, Hess’s comments in relation to Vanua Lava. Hess, Person and place on Vanua Lava,
Vanuatu, p. 203. See also Lindstrom, ‘Straight talk on Tanna’.
53  Greenhouse, ‘Mediation’.
54  Interview with a man from Ambae (Port Vila, 15 March 2004).
55  Interview with a man from Erromango (Erromango, 18 May 2004).
56  Interview with a man from North Pentecost (Port Vila, 30 August 2004).
57  Some people said that the judges in the nakamal were the four men who represented the four ‘kastom
roads’ that were the ways out of the village to places beyond. Others said there was no judge, while
yet others said that the chief of the village was the judge.
58  Originally, the side that managed to get the most support would ‘win’ regardless of the merits of
the case, but now the system is moving more towards having decisions made based on what is said in
the meeting.
59  Hess, Person and place on Vanua Lava, Vanuatu, p. 201. She remarked, however, that at the end of
the meeting she observed, although the chairman kept insisting that he was not making a decision, ‘he
still made everybody follow his vision of the outcome of the meeting’ (pp. 216–17).
60 The nature of this payment is discussed more in the section under ‘The restorative nature of the
kastom system’ (this chapter).
61 There are many different types of pigs, all with different values. The most valuable are those pigs
with rounded tusks, which have been developed by knocking out the pig’s two upper incisors. As the
bottom incisors grow they curve around and gradually pierce the cheek to grow back inside and form
a full circle. Of course, pigs that have tusks like this cannot eat normally and must have someone
(normally a woman) prepare a mash for them to eat. To produce a pig with fully rounded tusks takes
about seven years.
62  In 2007, the Year of the Kastom Economy, there were initiatives to discourage the use of cash in
kastom payments.
63  In the kastom kot observation study, the decision in almost all the cases was that payments had to
be made and there were also orders made such as: a boy should not go near a particular girl; a person
should not go near a piece of land belonging to another person; a man should stop assaulting his wife;
another man should leave his mistress and return to his wife; and in a witchcraft case a man had to
touch the Bible.
64  Many respondents stressed that the fact that in kastom there was no presumption of innocence.
65  Interview with a man from North Pentecost (Port Vila, 30 August 2004).
66  Interview with a man from Erromango (Erromango, 18 May 2004).
67  Discussed in Chapter 1 under ‘Religion and denomination’.
68  Interview with a man from North Pentecost (Port Vila, 11 May 2004).
69  Interview with a chief from Vanua Lava (Vanua Lava, 23 October 2003).
70  Interview with a chief from Ambae (Ambae, 29 September 2003).
71 This question was not answered in 20 per cent of cases.
72  Interview with the Assistant Secretary in Torba Province (Vanua Lava, 23 September 2003).
73  Interview with a chief from Vanua Lava (Vanua Lava, 21 October 2003).
74  Interview with Carlos Mondragon, an anthropologist who had lived in the Torres Islands, north
Vanuatu, for three years (Port Vila, 21 July 2004).
75 Traditional food cooked in a ground oven.
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76  For example, in Santo, the disputing parties are often told to make a laplap (a traditional meal cooked
in a ground oven) for each other.
77  For example, Dinnen, Sinclair and Jowitt, Anita (eds) 2003, A Kind of Mending: Restorative justice in
the Pacific islands.
78  See also Hess, Person and place on Vanua Lava, Vanuatu, pp. 201–2.
79 This word can also be spelled ‘sore’.
80  Hess, Person and place on Vanua Lava, Vanuatu, pp. 85–7.
81  Interview with a man from Erromango (Erromango, 18 May 2004).
82  Interview with a chief from Erromango (Erromango, 20 May 2004).
83  In some cases where this does not occur the avoidance becomes semi-permanent, lasting decades,
and is often how new villages and new churches are formed. For example, in 2004–05, there was a
dispute over chiefly title and religion in the village of Siviri on the island of Efate. As a consequence,
one group moved inland and established a new village, Malafau.
84  Hess, Person and place on Vanua Lava, Vanuatu, pp. 87–8.
85  Interview with a man from Ambae (Port Vila, 15 March 2004).
86  Interview with Port Vila Town Council of Chiefs (Port Vila, 26 May 2004).
87  Ibid.
88  Lindstrom, Achieving wisdom, p. 109.
89  Ibid.
90  Another example is when someone has stolen a particular item of property, such as a chicken, they
will be told to return the chicken.
91  Interview with an Efate chief (Port Vila, 21 March 2007). This is also discussed in the case study in
Chapter 6.
92 This case also illustrated the practice of the victim’s family assaulting the defendants before a meeting
because in this case the husband got a group of his boys together and they went and fought the three
boys. The police were notified but they went and asked a high chief if he could resolve the situation,
so he called a meeting. It seems that the fighting was not even discussed; rather, the subject of the
meeting was the cause of the fighting: the woman’s affairs.
93  It is also possible that the sori is made by people other than the offender, such as the offender’s
family or chiefs. For example, in 2007, the father of a boy who was killed in the 3 March riots accepted
a kastom apology from members of the Tanna community in Santo. See Waiwo, Elenor 2007, ‘Father
accepts sorry for son’s death’, Vanuatu Daily Post (Port Vila), 10 March 2007, p. 6.
94  Garae, Len 2004, ‘Vaturisu says Ambae chiefs set example’, Vanuatu Daily Post (Port Vila), 7 October
2004, p. 3.
95  A similar point is made by Sally Falk Moore (‘Treating law and knowledge’, pp. 32–3), who writes,
‘I would argue that the “social equilibrium” presentation of African disputational logic is a mixture of
African self-idealization and colonial/anthropological political theory. It is also not without some
foundation in fact, but it is a well-edited version of the facts. According to this interpretation of
“traditional life”, the disputants are obliged to work out mutually agreeable settlements because they
are fated to go on living together in the same community. Collective pressures encourage them to achieve
a harmonious settlement. That is surely sometimes a part of the story, but it is emphatically the view
from the outside. As I have written elsewhere on the question of collective liability, the view from the
inside is of a much more competitive, much less harmonious entity. Within these groups there are
factions and sub-segments and individual interests. There are superiors and inferiors. There are more
and less powerful persons in these communities, and they can mobilize more or fewer individuals in
the local political arena. Individuals can not only be discredited, they can be expelled. What appears
to be an equilibrium from the outside is often a temporary moment of agreement in which a dominant
segment of the group has prevailed and everyone recognizes that predominance and acquiesces in all
public behaviour. This is what often gives the appearance of unanimity to collective decision making.’
96  For example, the man Tanna/man Ambrym riots discussed below under ‘Chiefly misbehaviour’.
97  Interview with a chief from Emae (Port Vila, 22 September 2004).
98  Binihi, Ricky 2006, ‘Family Ulas prepared to leave Luganville’, Vanuatu Daily Post (Port Vila),
3 August 2006, p. 6. This incident is discussed in more detail in Chapter 6 under ‘Dispute and confusion
over jurisdiction’.
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99 The chiefs were charged with damage to property but they argued in their defence that they had
the right in kastom to retaliate in this way. The magistrate dismissed this argument. I asked the Public
Prosecutor who recounted this incident to me whether there was a copy of this judgment but she told
me that the magistrates did not write down their judgments.
100  I was told it was essential to ensure peace and harmony inside the community almost as much as
the fact that in kastom both parties ‘won’.
101  Lini, Hilda Motarilavoa 2006, Indigenous laws and kastom system, Paper presented at the Vanuatu
Judiciary Law Conference, Port Vila, 2006, p. 2.
102 This belief often appeared incongruous given the extremely peaceful and sleepy appearance of most
villages in Vanuatu.
103  See the comment about ‘dividuality’ in Endnote 10 in Chapter 6.
104  See Chapter 1 under ‘Place’ for a discussion of islandism.
105  Interview with a man from Ambae (Port Vila, 15 March 2004). He went on to note that to some
extent this had changed now.
106  Interview with a judge (also a chief) (Port Vila, 20 August 2004).
107  Ibid.
108  Sillitoe, An Introduction to the Anthropology of Melanesia, p. 149. See also the discussion in Chapter 2
under ‘The legal anthropological approach’ on the place of norms in customary legal systems. Gordon
and Meggitt commented that the influence of Malinowski, who derided any study or analysis of ‘codes,
courts, and constables’, also contributed to the scholarly focus on the broader field of processes of social
control rather than the analysis of customary law in Melanesia. Gordon, Robert and Meggitt, Mervyn
1985, Law and Order in the New Guinea Highlands, p. 192.
109 This development is discussed in further detail under ‘The dynamism of the kastom system’.
110 These range from the people with whom one can have sexual relations to the different types of
behaviour one should adopt with different members of the family—for example, the prohibition in
some areas on brothers and sisters talking to each other once they have reached puberty.
111 The namele is a type of cycad and its leaves are used to mark tabu places. Its importance is shown
by the fact that it appears on the Vanuatu national flag.
112 This is a wide-ranging notion that includes the prohibition on women drinking kava in some places,
a woman not being allowed to be in a tree that men pass underneath and people speaking out of turn
at meetings. Respect is discussed further under ‘“Respek hemi lus” (Respect has been lost)’.
113  In kastom, the idea of consent—central to the state crime of rape—was not considered an issue.
What was problematic was sexual intercourse outside societal boundaries, such as adultery and
cross-kinship sexual relations. Today, many chiefs use the word ‘rape’ when in fact they are not referring
to forced intercourse but forbidden intercourse (because the parties are not married, for example), but
some use it to mean ‘fosem woman’ (force the woman).
114 The by-laws that have been written suggest there is a lot of differentiation in relation to the kastom
laws relating to kinship and respect but this could result from the differing judgments of the people
who wrote them down as to what should be included.
115  Respondents often talked about ‘our kastom’ and ‘their kastom’, but when pressed as to the
differences they would mostly respond that the quantum of the fine was different in different
communities.
116  Interview with a chief from Efate (Port Vila, 21 March 2007).
117  Freedom of movement and freedom of religion are the principal problems.
118 There were of course many general comments to the effect that it did not sufficiently reflect the
cultural context of Vanuatu.
119 This is discussed further in Chapter 5.
120  Interview with Chief Justice Lunabek (Port Vila, 7 February 2002).
121  Maxime Korman, former Prime Minister of the Republic of Vanuatu (Author’s notes from the
Conference on Kastom and the Constitution, University of the South Pacific, Emalus Campus, Port Vila,
Vanuatu, 4 October 2004).
122 The latest move in this direction is the National Council of Chiefs Act 2006, discussed in Chapter 5.
123  People also often say that the conflict ‘mas ko long nekis level’ (must go to the next level) or else
‘tekem nekis step’ (take the next step).
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124  A group of chiefs (Author’s notes from the Vanuatu Judiciary Conference, University of the South
Pacific, Emalus Campus, Port Vila, Vanuatu, 26 August 2006).
125  Interview with a chief from Nguna (Nguna, 31 October 2003).
126  See in particular the comments about the appeal structure for the Customary Land Tribunals in
Simo, Joel 2005, Report of the National Review of the Customary Land Tribunal Program in Vanuatu,
Vanuatu Cultural Centre, p. v.
127  See Malvatumauri, ‘Kastom polisi blong Malvatumauri’. The impetus behind making by-laws also
comes from the provincial governments, as they are given power under the Decentralisation Act (Cap 127)
to make regional laws, which also includes criminal offences. Provincial administrators in Penama and
Torba Provinces mentioned that they were involved in collecting chiefly by-laws.
128  Interview with a chief from Nguna (Nguna, 31 October 2003). See also Larcom (‘Custom by decree’),
who discusses the power of the written word in local communities in Malekula.
129  For example, in Mota Lava, they have included penalties for killing someone. They said this was
because the last time someone was killed the police came and took the suspect and he was tried and all
he was given was a suspended sentence. The family of the victim waited and waited for the man to pay
‘sak’ (compensation for the ‘head’ of the person who was killed) but it never came. They therefore want
to be prepared to deal with these cases in future. They said they had the right to deal with these cases
because Father Walter Lini had told them chiefs should deal with cases of murder rather than sending
them to the police (Interview with a chief from Mota Lava, Mota Lava, 21 October 2003).
130  In Mele, for example, there are village police who even wear a special uniform and who work on
behalf of the chief to provide security and to take statements from people making complaints. I asked
why they wore a uniform and they told me that the effect of this was to ‘mekem spirit blong wok blong
mifala strong, igat pawa’ (make our work spirit strong and give power) (Interview with a village police
officer, Mele, 31 May 2004).
131  For example, the Lakalakabulu Council of Chiefs charges vt6000 ‘sitting fees’. Many other chiefly
councils also charge sitting fees, although the amounts vary. The highest I encountered was vt15 000
per case, charged by the Sanma Council of Chiefs. Such measures have created problems because people
complain that chiefs have the attitude of ‘pem mi sipos yu wantem mi mekem’ (pay me if you want me
to do something).
132  For example, the Lakalakabulu Council of Chiefs has a summons and letterhead with its logo on it,
which comprises the kastom symbols of a mat and a bird as well as the blue and white check of the
police.
133  Lini, Indigenous laws and kastom system.
134  Lini, Lora 2006, ‘Law and order situation in Luganville questioned’, Vanuatu Daily Post (Port Vila),
22 August 2006, p. 6.
135 The newspaper reported, ‘A meeting was supposed to have taken place on Saturday to solve the
issue followed by reconciliation but apparently the situation got out of hand after a fight broke out
that resulted in the stabbing and subsequent death of Keinoho’. See ‘Two confirmed dead in Ambrym
and Tanna clash’, Vanuatu Daily Post (Port Vila), 5 March 2007, p. 1; see also Garae 2007c; ‘Malvatumauri
to meet over riots’, Vanuatu Daily Post (Port Vila), 9 March 2007, p. 3.
136  Interview with the head of the Vanuatu Rural Development Training Centres Association (Port Vila,
16 June 2004).
137 This devaluation is being assisted by the increasingly common practice of communities ‘awarding’
chiefly titles to government ministers and even to prominent businessmen. This is often done for reasons
of ‘respect’ but also clearly sometimes purely for pecuniary motives. For example, the Vanuatu Daily
Post reported that a community in South Santo had awarded the President of the Vanuatu National
Party a chiefly title. It then reported that the community ‘petitioned [the president] to build a new road
from the main road to their village’. See Waiwo, Elenor 2005, ‘Than receives new chiefly title’, Vanuatu
Daily Post (Port Vila), 25 October 2005, p. 6.
138 The Dillons Bay Council of Chiefs and the Nikoletan Island Council of Chiefs in Tanna.
139  For example, the conflict concerning the chiefs of central Pentecost, which resulted in the police
being sent in (who then added to the violence themselves). See Ombudsman of Vanuatu 2003b, Public
report on police brutality during operation on Central Pentecost, VUOM 16, <http://www.paclii.org.vu>
140  Kalontano, Alice, Vatu, Charles and Whyte, Jenny 2003, Assessing Community Perspectives on
Governance in Vanuatu, Foundation of the Peoples of the South Pacific International, p. 117. The report
goes on to say that a village council was set up with an equal representation of chiefs from the competing
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factions, and that this had returned some peace to the village, but that ‘[r]esolving who is the village’s
paramount Chiefs [sic] remains a critical issue for the community, and there is high likelihood that
tensions will surface again’.
141  In the past few years, there have been a few isolated attempts by individual judges to engage with
the kastom system in an informal and ad hoc way when dealing with such cases. For example, in Tenene
vs Nmak (2003, VUSC 2, <http://www.paclii.org>), the Supreme Court sent a case to the Malvatumauri
for its determination on the issue of chiefly title and then used the recommendations from the meeting
as the basis of its decision. On another occasion, the Chief Justice appointed three people knowledgeable
in kastom to sit with him and hear a case about the right to chiefly title. See Forsyth, Miranda 2003,
‘Determining chiefly title: from courts to custom and back again’, Alternative Law Journal, vol. 28,
no. 4, p. 193.
142 This ranges from a formal type of election with all members of the village voting to an informal
system, where the elders identify a suitable person to be the chief on the basis of their perceived
leadership qualities. For example, in the Torres Islands group, many chiefs are elected on a yearly basis
but I met one who was appointed 22 years ago and who continues to hold the position today.
143  Interview with a chief from Santo (Santo, 16 November 2004).
144  Further, the criteria used do not necessarily correspond to the areas where there were traditionally
ranked and hereditary systems (as discussed in Chapter 3). For example, one old chief in the Banks
(which had a graded system before the arrival of missionaries and had since become an elected system)
told me that he was a bloodline paramount chief ‘like Queen Elizabeth’.
145 They make up three different forms: one for communities where chiefly title is hereditary, one
where chiefs are elected and one where the graded system is used. Each community was told to use the
form that best suited it, but some communities took all three forms while others refused to use any,
saying it did not fit them.
146  Mavromatis et al., Implementation of the Customary Land Tribunal Act No 7, 2001, p. 12.
147  Although there is still a very strong belief in black magic, during the colonial period, the practice
became available to all people through inter-island exchange, rather than being practised just by
traditional leaders. See Rio, Knut 2002, ‘The sorcerer as an absented third person: formation of fear and
anger in Vanuatu’, Social Analysis, vol. 46, no. 3, p. 137.
148  See Note below.
149  One respondent stated that ‘the term “respect” in my mother tongue [North Pentecost, Raga dialect]
is “BINIHI MARAHI”; in transliteration it may be broken down to mean—BINIHI: thought and MARAHI:
heavy, big, weighty. So rispek can mean just “being thoughtful”’.
150  A chief at the Vanuatu Judiciary Conference (Port Vila, 28 August 2006).
151  A final reason proffered by some respondents is that chiefs are interested only in cases that involve
sexual matters because they can pry into all the private sordid details, and are not interested in helping
to deal with other sorts of cases. As one respondent stated, ‘[J]if ia hem i gud nomo blong tokabaot problem
blong ol woman’ (this chief is only good for dealing with sexual issues).
152  Interview with a police officer stationed in Ambrym (Port Vila, 8 November 2004).
153  For example, one case in Santo involved some boys who stole from an aid post. The council said
they must pay a fine of vt2000, but they refused to do so. The chief asked the Health Department to
write a strong letter to the two boys, which they then did, and one of the boys paid but the other did
not. The chief stated that there was nothing more he could do.
154  Interview with an elder from Santo (Santo, 16 November 2004).
155  For example, this occurred in the case study discussed in Chapter 6.
156  Interview with a man from North Pentecost (Port Vila, 30 August 2004).
157  For example, some respondents stated that because the chiefs had no way of finding proof, and no
written guidelines to follow, they tended to make decisions on the basis of ‘favour only’.
158  For example, Hess describes one case she observed where one of the chiefs who decided on the
fines was the father of one of the accused, and his son paid the lowest fines. She comments, ‘The whole
ceremony was heavily criticised both for the outcome as well as the process.’ Hess, Person and place
on Vanua Lava, Vanuatu, p. 47.
159  Some communities have ways of limiting the potential of bias in the kastom system. For example,
in Ambae, a traditional notion of the idea that judges should not be too closely related to the parties
involved exists (Interview with a man from Ambae, Port Vila, 15 March 2004). The Lakalakabulu Council
has developed this into a rule that the parties are asked if they agree with the selection of judges and
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if a party does not want one judge then he or she must stand down. Apart from this council, however,
I did not come across any other areas where there is more than a general principle that people should
not judge cases where they might have a conflict of interest.
160  ‘The roots of the man Tanna/man Ambrym row’, The Independent (Port Vila), 11 March 2007, p. 3.
161  Ralph Regenvanu, former Director of the Vanuatu Cultural Centre. See Regenvanu, Ralph 2007,
State of emergency, Posting to the Vanuatu Research Interest Group, 5 March 2007. The President of
the Port Vila Town Council of Chiefs stated, ‘I would have thought their primary role was to maintain
peace and unity in their jurisdiction, island, province and country. In other words, it was not their
duty to instigate the use of black magic or violence’. See Garae, Len 2007, ‘Chief Tarilama says chiefs,
police to be blamed’, Vanuatu Daily Post (Port Vila), 13 March 2007, p. 3.
162  ‘The roots of the man Tanna/man Ambrym row’, The Independent (Port Vila), 11 March 2007, p. 3.
163  Interview with members of Wan Smol Bag Theatre Group (Port Vila, 15 April 2004).
164  Interview with Secretary of the Malvatumauri (Port Vila, 27 July 2006).
165  A man from North Pentecost stated that traditionally the chiefs were seen as being the ones who
controlled the use of the land and as a consequence if someone did not obey them then the chief could
reduce the part of land that person was entitled to use. Today, however, with the increasing emphasis
on individual ownership of land that power is starting to be reduced (Interview with a man from North
Pentecost, Port Vila, 26 July 2007).
166  Interview with a man from Erromango (Erromango, 18 May 2004).
167  Interview with the Head of the Vanuatu Rural Development Training Centres Association (Port
Vila, 16 June 2004).
168  Only one respondent stated that in kastom she felt that all her ‘dirty washing was hung out’ in
public.
169  Although in kastom there is certainly an element of public shaming, the offender is then reintegrated
back into the community through the payment of fines and making a ‘kastom sori’.
170  Although, as mentioned above, in many places in Vanuatu, chiefs demand sitting fees to manage
cases.
171 The law has just changed (partly as a result of recommendations by the author) and now it is possible
for complainants to receive compensation in a criminal case. See the Penal Code (Amendment) Act 2006
(s 40).
172  For example, in Erromango, women generally feel confident about speaking to men as a group and
so, if at the end of a meeting the women are not happy with the way the judges have judged a case and
feel that a burden has been unfairly placed on a woman, they will say so and the judges will have to
go back and come up with a decision the women will accept.
173  Lindstrom, ‘Straight talk on Tanna’, p. 388.
174  Ibid., p. 387.
175  Interview with Merilyn Tahi, Director of the Vanuatu Women’s Group (Port Vila, 7 May 2004).
176 This respondent said that even if a woman was raped she would be blamed and made to pay a fine
or sent away from the village.
177  Lindstrom, ‘Straight talk on Tanna’, p. 395.
178  In many communities, a woman walking alone is seen as inviting sexual attention, so there will be
little sympathy for her if she finds herself in trouble as a result of this.
179  Interview with Merilyn Tahi, Director of the Vanuatu Women’s Group (Port Vila, 7 May 2004).
180 There is a specific problem with the treatment of rape in the kastom system because traditionally
in kastom there is no concept of rape as such; rather, the problem is if the girl has sex with a boy to
whom she is not married or to whom she is related or to whom she falls pregnant. For this reason, one
of the solutions to a case of rape is for the chief to order the man to marry the girl. I was confronted
with this once when I went to prosecute a rape case on the island of Epi and the defendant was not
present in court because he was with the victim, now his wife, in hospital awaiting the birth of their
first child.
181  Interview with Merilyn Tahi, Director of the Vanuatu Women’s Group (Port Vila, 7 May 2004). She
was speaking mostly about chiefly organisations rather than individual chiefs.
182  Interview with Gaia Fisher, anthropologist (Port Vila, 11 November 2004).
183  Interview with members of Wan Smol Bag Theatre Group (Port Vila, 15 April 2004).
184  Interview with Merilyn Tahi, Director of the Vanuatu Women’s Group (Port Vila, 7 May 2004).
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185  For example, the Tanna Law (Article 5) states that the punishment for killing someone through
sorcery is to give a girl to the chief, presumably for him to keep as a wife or daughter.
186  Interview with members of Wan Smol Bag Theatre Group (Port Vila, 15 April 2004).
187  Interview with a senior police officer (Tanna, 24 February 2004).
188  A respondent told me of one case in Malekula a few years ago where a man had committed murder
and went to prison but when he came back there was still hurt in the community so he gave his
10-year-old daughter as a fine to the other family. She noted wryly that the girl cried and cried but it
did resolve the problem between the families and create a linkage between the two groups.
189  Interview with a man from Erromango (Erromango, 18 May 2004).
190  Interview with the Chief Executive Officer of the Vanuatu National Council of Women (Port Vila,
16 April 2004).
191  Apparently what happened was that the elected chief made people work on the provincial holiday
and two women publicly criticised him. The chief therefore called another election and one of the
women was nominated and elected.
192  She also said that her other role was to clean the meeting room and to organise the food for the
meeting.
193  Interview with women’s representative on Dillons Bay Chiefly Council (Erromango, 19 May 2004).
194 This was also confirmed on an individual level by some of the respondents. Some women commented
that they had really seen changes since awareness about domestic violence and sexual offences was
raised. One woman told me that after attending a workshop on domestic violence she felt able to ‘preach’
to her husband about his abusive behaviour and ‘today there is peace in the home at last’. A man who
had attended a workshop on gender issues told me that it had really opened his eyes and now he helped
his wife with the washing of clothes and looking after the children.
195  Interview with the Chief Executive Officer of the Vanuatu National Council of Women (Port Vila,
16 April 2004).
196  A counsellor at the Women’s Counselling Service in Santo said that chiefs often viewed the centre
as being just for women and tried to stop victims going there as they said the chiefs were there for
everyone. Generally, however, after they have explained their purpose to chiefs, chiefs cooperate with
them. Many chiefs allow them to go to meetings with women and sit with them and tell them whether
what the chiefs have decided is correct according to the law. The chair of the Committee Against Violence
Against Women in the Banks Islands also stated that ‘we hold hands with the chiefs and the area council
secretary to block domestic violence’ (Interview with chair of Committee Against Violence Against
Women, Banks Islands, Vanua Lava, 21 October 2003).
197  Interview with the Director of Youth and Sports (Port Vila, 11 June 2004).
198  Makin, Bob 2005, ‘Lissant Bolton on women and trade in Vanuatu’, The Independent (Port Vila),
27 November 2005, p. 18.
199 The questionnaire was used in this study to counterbalance the fact that the majority of informants
in the in-depth interviews were older than twenty-six years and thus the views of youth were not
adequately represented. It also aimed to clarify the finding from an earlier survey conducted by the
Juvenile Justice Project in 2001 that ni-Vanuatu youths preferred chiefs rather than police to deal with
them if they were involved in a dispute. See Rousseau, The Report of the Juvenile Justice Project. The
questionnaire was carried out by members of the Young People’s Project (which worked through the
Vanuatu Cultural Centre) in 2003, with 158 informants from 17 different islands, as part of a broader
empirical survey they were conducting. Potential problems of misrepresentations of the questionnaire
were addressed in the questionnaire design by working with ni-Vanuatu colleagues to ensure the
questions were clear and also by asking the same question in several ways. The potential for
misunderstanding by the informants was also limited by the way the questionnaire was administered.
Each youth was interviewed by a YPP fieldworker, who wrote his or her reply onto the questionnaire.
The fieldworker was therefore able to clarify any misunderstandings the respondent might have had.
200 The most common reasons for this choice were that: preferring chiefs meant that they had respect
and trust for their culture, that courts could not solve trouble amicably like chiefs and that chiefs could
not send people to prison and the fine was lower than in the court system.
201 The major reasons for preferring chiefs are that chiefs will bring about peace and settle the conflict
amicably and if the case goes to the courts there will still be division among people. The major reasons
for preferring the courts are that courts will give appropriate punishment and will prevent the crime
being committed again.
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202  I also asked whether they thought that if someone had stolen many times or raped someone or had
killed someone they should be ordered to pay a fine or should be sent to prison and 95 per cent responded
that the person should be sent to prison, mostly because the person was seen to have caused trouble,
had broken the law and would learn a lesson in prison and so would not do the same thing again. The
final question was whether they thought that if someone was a troublemaker in Vila or Luganville they
should be sent back to the island. Eighty-two per cent felt that they should be, and the most common
reasons given for this were that if they remained in town they might lead others astray; the parents,
chiefs and elders on the island could give advice and reform the person; and that the person would
create a bad image of their island in town. The major reason given for not wanting them to be sent back
was that they might cause trouble on the island. Only seven respondents stated that it would be against
the person’s constitutional rights to be sent back against their will, which supports the observation of
many respondents that many young people are not aware of their rights under the constitution.
203  Some tables do not add up to 100 as not all respondents answered all the questions.
204  Discussed in Chapter 1 under ‘Age’.
205  ‘Vanuatu chief calls for support for traditional law agencies’, Radio New Zealand International,
viewed 9 June 2006, <http://www.rnzi.com/pages/news.php?op=read&id=24582>
206  Nelson, Hank 2006, Governments, states and labels, Discussion Paper 2006/1, State, Society and
Governance in Melanesia Research Paper Series, The Australian National University, viewed 10 March
2007, <http://rspas.anu.edu.au/melanesia/research.php>, p. 6.
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5. The relationship between the state
and kastom systems

This chapter examines the current relationship between the kastom system and
various state institutions—namely, the courts, police, prisons, Public Prosecutor’s
Office, Office of the Public Solicitor and the Malvatumauri. The last is included
although it is not part of the criminal justice system because it is the state body
that, at least nominally, represents the kastom system at a state level. We shall
see that adopting this broad ambit generates a far more nuanced account of the
relationship between the two systems than has previously been produced by
legal scholars who have focused solely on how substantive customary law has
been used by the courts. This is because it permits an investigation of the formal
and informal institutional relationships between the two systems in all areas of
the criminal justice system. In addition, as Keebet and Franz von Benda-Beckman
argue, examining ‘the connections between the various co-existing substantive
and procedural legal norms, the actors using them, and in particular the political
and administrative authorities and decision-making institutions of the respective
systems’ is a major aid in understanding change in plural legal constellations.1

The chapter also considers the current condition of each state institution and
the views of stakeholders concerning it. The capacities of these various
institutions are related to their empirical and their normative relationships with
the kastom system: a strong, well-functioning and accessible state institution is
likely to have, and to require, a very different relationship with the kastom
system than one that is under-resourced and strained to breaking point. In
addition, the condition of each institution is relevant to issues of legitimacy. As
Dinnen argues in relation to Papua New Guinea, ‘the weak performance of PNG’s
formal law and justice system, particularly its criminal justice system, is as much
an outcome of its lack of legitimacy, as it is a consequence of shortage of
resources, “technical” or otherwise’.2

A final theme of this chapter is the discrepancy between the operation of the
state legal system in theory and in practice, compared with the kastom system,
where there is far greater synergy between the two.

The courts
There are four levels of courts in Vanuatu. The highest is the Court of Appeal,
comprising judges from neighbouring countries in the South Pacific in addition
to Vanuatu Supreme Court justices. The next level is the Supreme Court,
comprising four judges, one of whom is based in Santo and the others in Port
Vila. Under the Supreme Court come the Magistrates’ Courts. The magistrates
are all ni-Vanuatu and most have a law degree.3 The Island Courts, authorised
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by the Island Courts Act (Cap 167) to be established by the Chief Justice wherever
he thinks appropriate, are at the bottom of the court hierarchy and to date seven
Island Courts have been established.4  In addition to these courts there are
Customary Land Tribunals whose establishment and jurisdiction are governed
by the Customary Land Tribunal Act 2001. Their sole purpose is to resolve
disputes based on customary land.

The current condition of the court system
The courts in Vanuatu are widely perceived as being independent and impartial
and the judiciary is greatly respected. Due to Vanuatu’s particular geography,
however, the relative newness of the state system and resource issues, there are
a number of fundamental problems with their current operation. The first is that
the court system is physically inaccessible to many ni-Vanuatu. The Supreme
Court has only two registries—one in Vila and one in Santo—and tours the
islands on a periodic basis depending on funding arrangements and case loads,
often meaning cases must wait for a year or more before they are heard. Even
at the Magistrate’s Court level, not every province has a registry and,
consequently, everyone involved in a case must either travel a long way to the
court or wait for many months, if not years, for the court to come to them on
tour. Further, in criminal cases where the defendant is transferred from his or
her home island to Santo or Vila, the people who have been affected by the
crime—the victim and the community—are often completely excluded from the
process (for example, when there is a plea of guilty).5  As a result, people do not
feel part of the process, do not understand what has happened and feel they
have not had a chance to give their side of the story. The courts are also generally
perceived as financially inaccessible, as the court fees, especially in the Supreme
Court and Court of Appeal, are out of reach for most ni-Vanuatu.6

The second problem is that many ni-Vanuatu see the court system as being a
foreign system. The general distrust and lack of ownership of the system are
illustrated by the fact that many people refer to the courts as ‘kot blong waetman’
(white man’s court). The procedures used by the state courts are also foreign for
the majority of defendants and witnesses. A legal officer commented that people
often did not understand why they had won or lost a case.7  A particular problem
many ni-Vanuatu face is understanding why the state system deals only with
the particular complaint and not the background factors or even crimes preceding
it (all highly relevant in a kastom meeting, as discussed in Chapter 4), and this
can cause a great deal of confusion and anger as people feel that ‘their’ side of
the story has not been told. Further, in the higher courts and even some
Magistrate’s Courts, the language used is English, which is not understood by
the majority of the population, or at least not at the level it is used in the legal
context. It was also clear from this study that many ni-Vanuatu, particularly
women and youth, did not know their legal rights and saw the courthouse as
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frightening and confusing. This results in false pleas of guilty, as discussed in
the next chapter, and also raises real doubts as to the capacity of the system to
achieve justice.

A third problem is the delays in the system.8  Normally, there are delays in
hearing cases of between six and 18 months in Vila and Santo. In other places,
where the courts visit only when there are sufficient cases, the delays are much
greater.9  On some occasions, when the court finally does arrive, the cases are
dismissed ‘for want of prosecution’ because a state prosecutor has not come on
tour. Further, the number of cases before the courts keeps increasing. One judge
stated that the magistrates and judges were ‘bogged down with work’ but more
files kept piling up. Perhaps because of this, the courts are not seen by the wider
community to be able to move quickly enough to ‘put out the fire’ before a
dispute gets out of hand. In contrast, the speed with which chiefs can resolve
matters is regularly commented on. In a small community, this is often essential,
as an unresolved dispute can lead to property damage, arson and even physical
retaliation. Additionally, a normalisation in relations is needed to allow the
interdependent relationships to mend and for the social capital (especially trust)
necessary for development to be restored.

There are also problems with enforcement of court orders, especially in rural
areas and with Island Court cases. The previous magistrate on Tanna stated that
warrants of execution were very rarely served, even for Magistrate’s and Supreme
Court cases. In Santo as well, there is very little enforcement of orders so fines
are not paid. Some respondents commented that they did not care if cases went
to the courts or not because they just did not pay the fines and there was no
follow up. Many people involved in the administration of the Island and
higher-level courts confirmed this perception.

There are particular problems facing the Island Courts. Perhaps the most
significant is that they are not operating in many places due to lack of payment
of sitting fees for the judges. For example, the police prosecutor responsible for
Island Courts in Santo reported in 2004 that they had to cancel all the sittings
for the rest of the year because the justices’ sitting fees had not been paid for
the past four months. A further problem is that the justices who serve in the
courts are often uneducated and left to manage the courts with little or no
training. Adding to their difficulties is the fact that the laws they are meant to
be administering are written only in English (and complicated ‘legal’ English at
that) and there is not a functioning system of supervision by the Magistrates’
Courts. As a result, many of the criticisms made of the Island Courts were the
same as those levelled at chiefs: they were accused of favouritism and of involving
politics in disputes, leading to an undermining of their authority. The comment
was frequently made that if the justices were faced with a defendant who was
a bit educated he could easily ‘turnturnem olgeta’ (confuse them) and they became

141

The relationship between the state and kastom systems



lost.10  It is to be hoped that recent training programs and strengthening
initiatives begun in 2006 improve this current situation.11

The relationship between the courts and the kastom system
The relationship between the courts and the kastom system will be analysed by
distinguishing between the institutional pluralism and the normative pluralism
that exist between the two systems.12 The reason for this approach is to try to
tease out the exact nature of the relationship of the two systems, in turn allowing
a more satisfactory consideration of what sort of relationship they should and
could have.13

The relationship between customary law and state law
This section is concerned with the potential for, and the reality of, the use by
the state system of substantive norms from the kastom system.14  As this area
has been the main focus of previous scholars investigating the relationship
between customary law and state law, this discussion is relatively short.15 The
basic position can be summed up very simply: despite the ability at a
jurisdictional level to integrate substantive customary law into case law, the
courts to date have not done so. This is one illustration of the considerable
disjuncture between written law and the practical reality of the state legal system
in Vanuatu.16

At a formal statutory level there is considerable scope for the role of customary
law in the state criminal justice system. After independence, introduced laws
were retained ‘until otherwise provided by parliament’,17  with a clear intent
evident in the constitution that these would be gradually supplanted by an
indigenous legal system. The constitution provides that introduced laws should
be applied ‘wherever possible taking due account of custom’.18  Further, it
provides that ‘customary law shall continue to have effect as part of the law of
the Republic of Vanuatu’.19 The judiciary is charged by Section 47(1) to ‘resolve
proceedings according to law’ and, if there is no rule directly applicable, to make
a decision ‘according to substantial justice and wherever possible in conformity
with custom’.20  Other relevant legislative provisions are Section 65(2) of the
Judicial Services and Courts Act 2000, which allows all courts to construe any
act or law ‘with such alterations and adaptations as may be necessary’ for ‘the
purposes of facilitating the application of custom’, and Section 65(3), which
gives the courts inherent and incidental powers to apply custom. Finally, the
Law Commission Act (Cap 115) provides that one function of the commission is
to recommend reforms that reflect the ‘distinctive concepts of custom’ (Section
7[a]).21

Although these provisions seem to accord customary law a significant place in
the legal system, it is also possible to read into the constitution hints of wariness
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about customary law. Section 47(1), for example, suggests that the drafters of
the constitution were torn between a desire to embrace customary law and to
reject those parts of it not in conformance with the standards of a modern
nation-state. The constitution also contains a Bill of Rights outlining the
fundamental rights and freedoms enjoyed by all citizens,22  some of which are
perceived as limiting the application of customary law.

Further, the constitution does not provide any procedures as to how courts are
to inform themselves about the relevant customary law in particular cases,
leaving this to Parliament in Article 51. To date, Parliament has failed to address
this issue and this omission has contributed to the difficulties the courts have
faced in utilising customary law. The constitution did, however, provide two
possible mechanisms for the integration of customary law into the state system:
Article 51, which allows Parliament to appoint as assessors people ‘knowledgeable
in custom’ to sit on the higher state courts, and Article 52, providing that
Parliament is to legislate for the establishment of village courts, in which chiefs
should play a role, with jurisdiction over customary and other matters.23

Pursuant to Article 51, Part VIII of the Criminal Procedure Code (Cap 136)
provided for assessors to sit in the Supreme and Magistrates’ Courts alongside
the judiciary to assist in their determination of the guilt of the accused. There
was, however, limited opportunity to integrate a customary perspective as the
assessors were not required to have any particular knowledge of customary
law24  and it was not required for their decision to be followed, although if the
judge or magistrate did not wish to follow their decisions they were required
to give reasons for this.25  It is unclear to what extent assessors were really used
in practice, but they were formally abolished by the Criminal Procedure
(Amendment) Act 1989. It appears that the reason for their abolition was that
the then expatriate Chief Justice considered that they did not serve a useful
function and, moreover, the necessity to provide them with proper instructions
was too onerous a duty on the judiciary.26

The second potential mechanism in the constitution to integrate the use of
customary law is the institution of Island Courts. These courts can be viewed as
an example of an attempt at weak legal pluralism, dressed up to look like deep
legal pluralism, but in fact not legal pluralism at all. The Island Courts Act 1983
(Section 1) provides that the Chief Justice may establish Island Courts throughout
Vanuatu ‘as he sees fit’. The attempts at weak legal pluralism in this act are
demonstrated in two ways. First, the courts are required to comprise three justices
knowledgeable in the custom of the island, at least one of whom must be a chief
(Section 3[1]). This suggests an intention for the Island Court justices to use
customary law in making decisions. Second, Section 10 provides that ‘an island
court shall administer the customary law prevailing within the territorial
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jurisdiction of the court’ to the extent that it is not inconsistent with any written
law or contrary to justice, morality and good order.

The specific jurisdiction of each court is, however, defined in the warrant that
establishes it27  and no warrant to date has given any general or specific
customary law jurisdiction. Rather, the warrants indicate that the focus of the
courts’ jurisdiction is minor introduced law matters.28 Thus, as Weisbrot noted
in 1989, the Island Courts operated as less formal Magistrates’ Courts rather than
as officially sanctioned custom courts.29  Rousseau, working more than a decade
later, reached the same conclusion, stating that ‘[i]n the case of the island courts,
supposedly designed to bring kastom into state law as procedure, the result
appears as the imperfect enforcement of existing state legislation’.30 These
observations were also confirmed by my fieldwork, with Island Court justices
drawing distinctions between the types of law they administered in the courts
and the law they administered in the nakamal.

The reason for arguing that the Island Courts have been ‘dressed up’ to look
like deep legal pluralism comes from some commentary made pertaining to Island
Courts, seemingly in response to government announcements concerning them.
Larcom, an anthropologist writing shortly after the passage of the Island Courts
Act, wrote that the act

was a crucial step in the government’s attempt to construct and solidify
a national cultural identity. The Act was intended to grant
decision-making authority over most local jural matters to local
institutions. Apparently recognizing the inability of national legal codes
to regulate social order in the villages, the government now sought to
hand issues of law and justice back to village courts.31

This statement suggests that at the time of the passage of the act, the government
was intending to convey the message that the act in fact was giving power to
manage disputes back to the chiefs, or to at least engage in a relationship with
the kastom system. A statement made by the Malvatumauri in 1992 confirms
this impression:

Although the Island Courts Act was passed in 1983, the Island Courts
have never achieved this unifying function [that the pre-existing systems
of customary justice would become part of the judicial system of the
country]. The Island Courts have always been seen as part of the court
system and the chiefs have continued to exercise customary justice in
the nakamal or nasara.32

As can be seen from the current legislative framework for the courts, however,
there is no provision made for chiefs to use substantive customary law or
procedures inside the Island Courts. The Island Courts have therefore by and
large not achieved either deep or weak legal pluralism on even a theoretical
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level.33  As a result, as one respondent observed, the Island Courts presently
‘float nomo’ (just float), being neither satisfactory state courts nor kastom courts.

A further mechanism that has the potential to facilitate the introduction of
customary law into the state system is Section 38 of the Penal Code (Amendment)
Act 2006.34 This provides that the court may ‘promote reconciliation and
encourage and facilitate the settlement in an amicable way, according to custom
or otherwise’.35 This provision is potentially quite radical as it allows the courts
to use customary norms and procedures to determine the substantive outcome
of cases. Further, it envisages the courts applying these principles outside the
state system, rather than bringing them into the state system and incorporating
them into state normative processes. As such, it comes close to allowing a process
of deep legal pluralism, although it is still the state system that determines how
the customary law is used. Unfortunately, however, this section and its precedent
have rarely, if ever, been used in practice, although judges and lawyers agree
that theoretically it is a good idea. The reasons given for the lack of use of the
provisions are vague, but it can be surmised that no-one is exactly sure how it
should be used. The Chief Justice in fact explicitly commented that there was a
need for a clearer mechanism to be included, with more detail and assistance
given about exactly how to use the section, and yet this was not done in the
recent rewriting of the section into its current form.

Thus, as the former Director of the Vanuatu Cultural Centre has stated, although
the constitution leaves the road open for judges and lawyers to use customary
law in their decisions and arguments, and for politicians to make laws about
how custom can be used, all of these institutions have so far failed to do so.36

There is a great deal of debate as to whose responsibility it is to change this.
Politicians argue it is up to the judges, the judges say it is up to the legislature
to legislate ways for customary law to be used37  and to the lawyers to make
submissions based on customary law,38  and the lawyers say it is up to the judges
to encourage the use of customary law.39

Apart from a refusal by any one group to take ownership of the issue of the lack
of development of what Narokobi refers to as a ‘Melanesian jurisprudence’,
many other reasons are cited for the failure of customary law to play a role in
the substantive law of the State.40 The first is the place in the legal hierarchy
that the constitution has given to customary law. Paterson has observed that
the extent to which courts, including Island Courts, in Vanuatu can apply
customary law and the relationship between customary law and the common
law are ‘shrouded in some obscurity’.41  As customary law comes after the
constitution and legislation, and arguably also after the common law as a source
of law, the door is left open for courts to argue that customary law has only a
‘fill-in’ role—in other words, it is only if there is no other law available that the
court must look to custom. As Vanuatu still applies the laws of England and the
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laws of France as applied to, or made for, the New Hebrides before 1980, to the
extent that they are not expressly revoked or incompatible with the independent
status of Vanuatu, there are not very many areas in which an ancient British law
cannot be dredged up.42

A second reason that has been advanced as an explanation is that customary law
varies so much from community to community and island to island that it is not
possible to apply it as a homogenous body of law at a national level.43 This was
the view put forward by Justice Cooke in Boe & Taga vs Thomas (1980–94, Van
LR 293), in which he noted:

Mr Rissen further submitted that I should consider the custom of the
parties in assessing damages. I regret that I cannot accede to this
submission of Mr Rissen as custom varies so much in each village
throughout Vanuatu that it would be quite impossible to lay down
guidelines for those dealing with the matter.

According to this view, if a norm of customary law does not exist throughout
Vanuatu, it cannot be recognised as a rule of law, as due to the principles of
stare decisis, this would result in it becoming a precedent for the whole country.

A third reason is that the legal profession in Vanuatu has been, and still
significantly remains, expatriate and trained in the common law tradition. The
former Chief Justice, Justice d’Imecourt, observed in Banga vs Waiwo:44

What Parliament has not done so far, and I venture to say, is unlikely
to do, is to do away with the element of British ‘Common Law and Equity’
that apply [sic] in Vanuatu. After 16 years of Independence, it would be
difficult to do so. Further more, it is likely to cause enormous upheaval
in the legal system if it sought to do so now. One need only to consider
the fact that virtually all the country’s lawyers, including the Ni-Vanuatu
lawyers are common law trained.

This factor has had a significant impact on the inhibition of the development of
a Melanesian jurisprudence. As Bourdieu notes, ‘The individual is always,
whether he likes it or not, trapped…within the limits of the system of categories
he owes to his upbringing and training.’45  Consequently, this has meant that
lawyers and the judiciary have felt more comfortable in applying the common
law than customary law and have, in general, shied away from pushing the
boundaries established by the constitution.46

Fourth, although Parliament is charged by Article 51 of the constitution to
‘provide for the manner of the ascertainment of relevant rules of custom’, it has
not done so. Consequently, there is confusion about how customary law is to
be used as a source of law by the courts, contributing to the judiciary’s reluctance
to use it in preference to easily accessible introduced laws. Weisbrot states:
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There is nothing to provide some guidance as to the integration of custom
in the western-style courts on such matters as: (1) the definition of
custom; (2) the subject areas in which custom is or is not applicable; (3)
the modes of ascertainment and rules of evidence and procedure with
respect to adducing custom in the courts; (4) the standards (if any) against
which the recognition of custom must first be tested; (5) the regime to
be followed in the event of a conflict of customary laws; (6) the method
by which a person must establish (or refute) membership in a customary
group, and so on. The experience elsewhere in the Pacific suggests that
in the absence of strong guidelines and incentives to utilise custom it is
very difficult for customary law to develop in a coherent and
comprehensive manner.47

The question of how customary law is to be proved has been considered by the
courts, and although views vary, the general approach seems to be that set down
by Chief Justice d’Imecourt in Banga vs Waiwo, in which he states, ‘Although
it is conceivable that there might not be a need for strict rules regarding the
obtaining of evidence of a particular custom if and when the need arises to
establish a particular custom, evidence must, nevertheless, be obtained and a
clear custom must be established’.48  Norms of customary law must therefore
be proven to the courts in the same way as facts, creating a substantial burden
on the party wishing to use the norm.

Finally, there is the view that the natures of common law and customary law
are fundamentally different. Customary law is seen to be ‘flexible, fluid, capable
of being used in different ways at different times’.49  As a consequence, it is
argued that bringing customary law into the state system would essentially
change its nature, crystallising it and making it into an inflexible precedent—thus
losing its value and purpose. Ntumy argues that when a legal norm of customary
law is sanctioned by the State, either through legislation or the norm-creating
activity of the courts, it is instantly converted by state power from customary
form to state law. It then ceases to be customary law. Ntumy observes, ‘Efforts
to legislate customary law by an external political power are, therefore, the
antithesis of custom.’50

These various reasons go some way to showing the difficulties, theoretical and
practical, of using customary law in the state system, and in explaining why
judges, lawyers and legislators continue to put the question of the use of
customary law into the ‘too-hard basket’. In the final two chapters, this thesis
argues that these difficulties can be overcome largely by asking broader questions
about the institutional and procedural relationships of the two systems and
instituting reforms that allow each to feed through into the other system.
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The relationship between the kastom system and the court
system
This section is concerned with the relationship between the two systems on an
institutional level. In other words, to what extent does the state system accept,
formally or informally, the kastom system’s power and right to manage conflicts?
On a theoretical level, the inquiry is really the extent to which deep legal
pluralism exists in Vanuatu today.

On a formal level, there is only one mechanism for the state system to recognise
the operation of the kastom system in the area of criminal law: Section 39 of the
Penal Code (Amendment) Act 2006,51  which provides that the court must take
into account any compensation made or due by the offender under custom. The
section thus allows the court to recognise that a defendant might have already
been punished by the kastom system and to modify the sentence in light of that
punishment. A classic example of how this occurs in practice is described in the
case of Waiwo vs Waiwo and Banga:52

[V]ery often, the Magistrate will not be surprised to see appearing before
the Court…next to the Accused, his custom chief. The chief pays respect
to the bench and informs the Court that they have already dealt with
the matter in custom and the Defendant or Accused is already punished
for his wrongdoing…The Court explain[s] to the chief concerned the
position within the criminal law, the Accused [i]s dealt with accordingly
and the Court then invites the chiefs to explain the custom.

There are, however, still problems with the way courts take kastom payments
into account as mitigating features.53  First, the court is not permitted to stay or
terminate the proceedings in light of the fact that the kastom system has already
dealt with the matter. Second, there is very little inquiry into whether the parties
are satisfied with the settlement or whether or not the payment has been
appropriate according to the kastom of the relevant area. Further, the Court of
Appeal has ruled that a customary payment may affect the quantum of the
sentence but may not change the nature of the sentence.54  As a result, a
customary payment may reduce a fine or prison term, but may not change a
prison term into a fine or a suspended sentence. Apart from this restriction, the
courts have hitherto been inconsistent in their approach to the value that a
customary payment should be given. Some Supreme Court decisions indicated
the development of a rule that a customary payment would reduce a sentence
by one-third (in the same way that a plea of guilty would), in order to ‘formally
recognise the role that custom can play in the criminal justice system’.55 This
half-formulated rule was, however, dismissed by the Court of Appeal in Public
Prosecutor vs Niala (2004, VUCA 25), in which their honours commented that a
‘precise mathematical deduction’ was not appropriate.56
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An important aspect of the relationship between the two systems is the effect
that each has on the workload of the other. Thus, it is clear that today the work
of the kastom system in managing conflicts significantly reduces the burden
placed on the state court system. This is recognised by some involved in the
state system. For example, a judge commented that he was afraid that respect
for chiefs was disappearing and that ‘once that disappears the courts will be
swamped with so much the number of judges and magistrates will have to be
increased significantly’.57 The work of chiefs in resolving matters at a community
level also often prevents disputes from getting out of hand and ending up with
the involvement of the state system. This was acknowledged by a Supreme Court
judge who commented during sentencing that ‘[i]f community leaders deal with
the issue at first sight, problems such as this, leading to death could have been
avoided’.58

Views of stakeholders about the relationship
All the key players involved in the court system interviewed for this study,
including lawyers, judicial officers and prosecutors, stated that they considered
there was not enough of a relationship between the two systems at present and
that there should be more recognition of the kastom system by the state system.
For example, one judge commented, ‘The [justice] structure has to take into
account the local structure and it is currently not taking it into account in a way
that allows the community to have access to justice.’59  Another judge remarked
that for the ordinary person the highest court of the land did not give any weight
to kastom, but that this was wrong and kastom should be given some weight in
the system. He further observed, ‘There is good wisdom in terms of mechanisms
and methods of both systems. These can be combined.’60  Another judicial officer
stated that although there should be a natural progression between the decisions
of the chiefs and the state courts, in fact there was a ‘void’ between the two
systems, meaning that when matters reached the state courts they were dealt
with as fresh matters and all that had been done by the chiefs was disregarded.61

Finally, a senior government lawyer stated that very little recognition was given
by the state system to the steps taken by the chiefs to ensure that peace and
harmony prevailed.62

Although there is a considerable majority of opinion that the relationship should
be more clearly defined than it is at present, there is a great deal of uncertainty
about how this can be achieved.63 There was hesitation by many actors in the
state system about the idea of legislating for chiefly powers. For example, the
Chief Justice stated that defining the chiefs’ role would immediately limit their
scope, condemning them to ‘live in a bucket’ and become dependent for their
powers. Rather than legislating for chiefly powers, most non-chiefly respondents
proposed a wide variety of creative suggestions about how exactly it would be
best to ‘marry’ the two systems, some of which are discussed in the final chapters.
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In summary, therefore, the two systems operate very much independently of
each other, despite the belief of the overwhelming majority of the stakeholders
that they should work together in some way. This, combined with the fact that
the court system is currently over-stretched, inaccessible to a sizeable percentage
of the population and still largely viewed as foreign, suggests that there is plenty
of scope to strengthen the relationship so as to ease the workload of the state
system and to help it to attain a degree of legitimacy in the eyes of the population.

The Vanuatu Police Force
The police force has two wings: the Vanuatu Police Force (VPF) and the
paramilitary wing, the Vanuatu Mobile Force (VMF).64 There are 547 police
officers organised into two main police commands: one in Port Vila and one in
Luganville. Within these there are four main police stations65  and eight police
posts.66 This means that there are many islands with no police presence and
many parts of islands where getting to a police post can take several days.

The condition of the police today
The VPF today suffers from a negative public image and a negative self-image.
In regard to the latter, a report into the state of the VPF in 2003 finds that the
police ‘do not generally feel positive about the job that the force is doing’ and
are concerned that they ‘do not receive sufficient training, that resources were
not managed appropriately and that they were being underpaid and their general
welfare neglected’.67  An analysis by Penama Province paints a typical picture
of the situation of police outside the two urban centres:

Penama Police service is severely affected by budgetary constraints and
low moral[e]. This constraint seems to be exacerbated by an ineffective
system of administration, which affects proper distribution of resources
allocated to the Provincial Police Services. Resources budgeted for the
Penama police services do not seem to be appropriated to the Provincial
police station at Saratamata but rather used up elsewhere by other
provinces or municipalities.68

During this study, police regularly complained that they were unsupported by
the government and hampered in carrying out their duties. In rural areas in
particular, the lack of resources such as vehicles or boats means that the police
are significantly hindered in carrying out investigations and arresting and
summonsing people to attend court.69  For example, the sole police officer on
the island of Ambrym discussed a murder investigation he was conducting,
complaining that not only did he not have a vehicle to travel to the murder scene
and to interview witnesses, he did not even have a notebook, and was required
to pay for phone cards out of his own salary to call headquarters in Port Vila to
try to obtain more funding. A statement made by the Acting Commander of the
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Central Investigation Unit in the local newspaper illustrates the feeling of
frustration with the system: ‘We are helpless. We can’t even detect and
apprehend the suspects which is our mandate. We are helpless in managing the
crime trend because we lack vital resources in terms of transport facilities, proper
telecommunication systems and manpower and human resources.’70

It must also be noted, however, that a lot of people are cynical about police
claims that they do not have sufficient manpower or resources, especially in
urban areas, commenting that police officers are often seen just hanging around
and that police trucks are often seen in front of kava bars.71 The negative
self-image of the VMF leads to problems of discipline, to low morale and to a
generally lax attitude towards the work of policing. Lawyers and other actors
in the state system therefore complain about the lack of proper investigation of
cases and care in drafting charges.72

The police force’s low self-image is also reflected in its public image. Newton
Cain found that ‘[t]here are generally very low levels of [public] confidence in
the capacity of the police to address issues that are important to groups within
the community’ and that ‘[t]here is a growing belief within the community that
there is very little point in seeking recourse to the police, as their response is
either non-existent or inadequate’.73 The two biggest complaints made about
the police are that they will not assist when requested and that they have a
culture of employing unnecessary violence. Complaints about the police not
going to assist victims of crime are legendary throughout Vanuatu. When I asked
a group of young people what happened if you went to make a complaint with
the police, the reaction was instantaneous: half of them made a gesture of tearing
up paper and throwing it away, explaining that the police threw the complaint
away as soon as the complainant left the room. In rural areas, people complain
that the police are so remote they cannot contact them, and when they do, the
police ask them to pay for them to come, as they cannot afford the cost of fuel.
In 2007, the Vanuatu Daily Post reported, ‘There is a general perception of the
Luganville Police that they will rarely do anything’.74  Despite these negative
views, people are generally of the view that the police are needed in all areas of
Vanuatu and that their presence does help to control crime.

Police brutality has been widely documented.75  Rousseau comments that ‘[t]he
level of violence employed by the police seems to be an “open secret” in
Vanuatu—known, but infrequently acted upon’.76  One senior bureaucrat stated
that in urban areas police brutality was common, with the police regularly
forcing people to confess by punching and slapping them.77  In many cases, the
victims of this violence accept it,78  but increasingly there have been complaints
and demands for compensation. The most public of these arose from Operesen
Klinim-Not (Operation Clean-Up the North) in Santo, which resulted in a number
of court cases relating to police brutality. In one, the parties complained that
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they had been ‘subjected to verbal abuses, physical assaults extending from
undressing in an open field, dancing naked in pairs, pinching of private parts
with pliers, kicking with boots, hitting with rifle butts and truncheons, licking
boots and toilet brush’.79

There are mixed views regarding the way the police deal with women. Some
women perceived the police to be more powerful than the chiefs in dealing with
problems such as domestic violence, incest, teenage pregnancies and underage
sex. There is, however, a culture of domestic violence in the VPF itself, which
undermines the confidence of victims in the police.80  For example, one woman
who was married to a police officer told me that he regularly beat her so the
women in her area knew that there was no point complaining to him about
domestic violence. A study conducted by the legal officer at the Vanuatu
Women’s Centre between 1995 and 1996 found that ‘[g]enerally speaking
domestic assault is treated [by the state criminal justice system] as a matter less
likely to require outside intervention, and when intervention is undertaken,
the punishment tends to be less severe than if it had not been domestic violence’.

It further found that ‘when women seek the intervention of the legal system the
statistics show a significant failure on the part of the police to impose bail
conditions to protect them from further assault and pressure to withdraw their
complaint’.81 The study concluded that, although the formal legal system in
Vanuatu offered some significant protection to women and had a constitutional
guarantee of their equal status with men, it often failed to enforce women’s
rights.82 The amendments to the law since this study, primarily the development
of Domestic Violence Protection Orders83  by the Supreme Court, have alleviated
this situation to an extent, allowing women to apply directly to the court for an
order of protection. Women are, however, still dependent on the police for the
enforcement of these orders and sometimes police tell them that it is not their
work, that it is the woman’s fault or that the woman must serve the order herself.
Many police take the view that violence against women is a private matter and
they will not interfere. This attitude was illustrated by a senior police officer,
who commented that cases that were ‘merely domestic issues’—for example,
where a husband hit his wife because she had been with another man—were
sent back to the chiefs.84  Police also often send women complainants to the
Vanuatu Women’s Centre instead of taking their statement and prosecuting the
offender. The physical inaccessibility of police posts, especially in rural areas,
also means that police are not an option for many women in dealing with criminal
activities.85

The relationship between the police and the kastom system
The relationship between the police and the kastom system is complex and varies
considerably throughout the country. The official VPF policy since 2000 has
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been that chiefs should be encouraged to work with the police and to manage
‘minor’ offences themselves, leaving the police to the work of resolving the
‘serious’ crimes. This policy has not been reduced to written form in any detail
and is very much a pragmatic one; the police rely on the chiefs to keep law and
order to a great extent in practice, and officially recognising this fact might be
seen as an attempt to control the nature of that reliance. A senior police officer
summed up the situation by stating that the police and the chiefs worked
together, but there was no continuous link between them—no ‘hotline’—so at
times they worked together and at other times they did their own thing.86

There is enormous variation in the implementation of this policy throughout
the country. To an extent, these differences are created by the different
individuals involved in each system, but also by variations such as the size of
the community compared with the number of police officers servicing the area,
the resources of the particular police post87  and the strength or weakness of
the kastom system in the area. An example of an area where the police and the
kastom system have a very close relationship is Tanna. The officer in charge of
the police station on Tanna spoke in glowing terms about the fact that in kastom
‘dei afta tomorrow tufala save fren’ (the next day the two are friends), whereas
in the state system ‘wan mas lose and wan mas win’ (one has to lose and one has
to win). He said that because his officers were fed up with people lodging
complaints and then withdrawing them after the matter had been resolved in
kastom, he made it a rule that people had to discuss the matter with their chief
first. If they still want to lodge a complaint they have to come with their chief
or with an elder certifying it has passed through the chief’s hands first. If they
do not, they are sent to read a notice, which provides that if they lodge a
complaint and then wish to withdraw it, they have to pay a fee of vt1000 (about
half a term’s school fees). Apparently, since this new rule came into effect no-one
has lodged a complaint with the police.88  In contrast, in Erromango, there is no
police post and the police come only a few times a year, if that. The chiefs are
very dismissive of the work of the police, saying they come and take statements
but then do nothing and the cases just ‘go to sleep’. A third level of relationship
occurs in Ambrym, where there is only one police officer. That police officer
said that sometimes when he had completed his investigations into minor cases
it was too hard to send the files back to Vila or Santo so he called the chiefs
together and presented them with the findings of his investigations and told
them to ‘judge the case in kastom’.89  A final situation is Santo, where there is
quite an antagonistic relationship between the chiefs and the police. The chiefs
complain that the police do not help them, but the police say they do not assist
the chiefs because there is no law to allow them to do so.
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Ways the police assist the kastom system
The police assist with the kastom system in a variety of ways. On occasions,
chiefs ask the police to come to kastom meetings to ‘keep the peace’. Generally,
police will be requested to do this only when the meetings involve people from
different communities, as this is when tensions are highest, or else very serious
cases, such as those concerning allegations of black magic. An example of this
was a meeting held in Vila in 2005 to deal with disputes between people from
different parts of Tanna. The Vanuatu Daily Post reported:

Police and VMF quickly calmed a raging fire by cooling down the dreaded
fury of approximately 400 Tannese from attacking Chief Koro’s men as
soon as the opening prayer ended with an ‘amen’. Scores of young men
fuelled by instinct for revenge surged forward only to be stopped by
the Police and VMF.90

Occasionally, police are also asked to bring people to meetings. At times, this
merely involves bringing people who would be willing to come anyway but do
not have transport or else are not aware of the meeting. It may, however, also
involve bringing people who do not wish to attend the meeting. Generally, the
police do not use force, relying on their position as authority figures to convince
people to go with them. On occasions, however, police do forcibly pick up
people, as occurred in Public Prosecutor vs Kota and Others (1989–94, 2 VLR 661):

The police were consulted at the Police Station, and 2 police in a police
truck, together with Mathias Teku, went to the house where Marie Kota
was living, and forced Marie to go to the meeting. I find it most
astonishing and abhorrent that Vanuatu Police had anything to do with
this matter. And had it not been for the fact that they were firstly
requested, and secondly agreed to go, this matter would not be where
it is today. The Vanuatu Police had no authority in the legislation of this
country to act as they did in this case, to bully and force a person to
attend a meeting, and I propose to take this matter up to the Chief
Commissioner of Police.

The police are sometimes also involved in the enforcement of orders made by
the kastom system. In most instances, this simply involves the police going to
people who have refused to make their kastom payments and telling them that
they should pay. At other times, the police write letters directing people to pay.
It appears that for the most part force is not used to compel people to pay fines,
although I was told reasonably often by the chiefs that sometimes they requested
the police to take an offender to the police holding cell and to beat him or detain
him for the night as punishment.91  It is difficult to assess how much this really
occurs in practice, and how much it is merely the unfulfilled desire of the chiefs,
as only a few police officers admit to doing it. The cases in which the police are
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most often said to use force involve the enforcement of decisions by the chiefs
to send people living in the urban areas back to their home islands. Despite the
case of Kota,92  it appears that some police continue to assist chiefs, generally
those from their community, in forcibly putting people onto boats to send them
back to their home islands.

Ways the kastom system assists the police
There are also a number of ways in which the kastom system assists the state
system. First, the chiefs help the police with locating defendants and witnesses.
For example, a senior police officer stated that when the police went to look for
a suspect in a village they must first see the chief of the village and he would
then tell them where to find the suspect.93  As the concept of an address is
relatively foreign in Vanuatu, such assistance is invaluable. For example, in a
recent murder case in Ambrym, a chief was sent to the village of the suspects
to ask them to voluntarily surrender.94 The chiefs also assist by maintaining
peace in their communities and dealing with conflicts ‘on the level of kastom’
before the police arrive, thereby often stopping situations from getting out of
hand. This is particularly important in communities that can take the police
several days to reach. The kastom system also relieves the burden on the police
to an enormous extent by dealing with a large percentage of criminal
cases—minor and serious. It is clear that if the kastom system stopped operating,
the VPF, stretched as it already is, could not possibly meet the law and order
needs of the community.

On a number of occasions since independence there have been riots of one kind
or another and the police have relied heavily on the chiefs to restore law and
order. For example, during the 1998 riots, sparked by political instability and
concerns over the management of the Vanuatu National Provident Fund, order
was restored only with the assistance of the chiefs. The Commissioner of Police
at the time stated that ‘[d]evelopments in recent days have proved that the
traditional ways of maintaining our society and people is [sic] still very much
alive’.95  Similarly, in 2002, the chiefs also assisted the police to restore calm in
the tensions arising from the appointment of a new police commissioner. In
contrast with those earlier occasions, two recent breakdowns in law and
order—one in Santo at the end of 2006 and the other in Vila in March
2007—involved failure on behalf of the police and the chiefs to manage group
violence.96 These two situations illustrate the weak state of both systems of law
and order and also point to failures in the relationship between them, as will be
discussed in the next chapter.

View of stakeholders about the relationship
The views of the chiefs concerning the police vary considerably. The general
view is that the police perform a valuable function, but that they should be more
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responsive to the needs of the chiefs. This point was made prominently during
the March riots in 2007, when the police had allegedly been informed by chiefs
before the violence that trouble was brewing and their help was needed, but
the police refused to provide any assistance, even after the riots started and
people were killed and houses burnt down.97

The police and others involved in the enforcement of law and order in a
government capacity are for the most part extremely complimentary about the
kastom system, pointing out its many benefits and explaining how it does a lot
of the work of maintaining peace in the communities. For example, a state official
commented that in reality it was not the police that solved problems, it was the
chiefs.98 The police legal advisor similarly stated, ‘[W]hen we have a problem
then we look at police work but also look at traditional way, because once a fire
is lit then it is necessary to use kastom to kilim daon fia [put out the fire].’99 The
former Commissioner of Police, Robert Deniro, stated that their partnership with
the chiefs up to now had been informal, but very effective and fruitful. Another
important finding concerning the relationship between the police and the kastom
system was that all the actors were concerned that the relationship between the
two systems should be clearer to avoid disputes over which cases each should
deal with and to clarify what demands the chiefs could legitimately make of the
police.100  For example, the police legal advisor suggested that there should be
some legal framework to give recognition to the role played by chiefs and police,
and if the chiefs and police could work together as part of a restorative justice
system this would reduce disputes.101

The police are also often outspoken about their belief that the chiefs have a
responsibility to maintain law and order in their communities, and often blame
the chiefs for ‘not doing their work properly’ when situations of conflict arise.
For example, in 2004, the Police Chief of Staff called on the Port Vila Town
Council of Chiefs to send their unemployed young people back to their islands.
He is reported to have said: ‘There is no need [for] the chiefs to wait for a law
to order the unemployed to go home because…common sense dictates that people
without jobs in Port Vila immediately become a burden on their friends and
relatives and the state.’102

The problems generated by such disagreements between the police and the chiefs
over the responsibility to deal with certain situations are discussed further in
the next chapter.

A final point emerging from the research is the difference between the views of
the chiefs and the police about which party should control the relationship. The
police are clearly of the view that they should be the ones telling the chiefs what
matters to resolve and when they will give them assistance, whereas the chiefs
generally view the police as being primarily there to assist them, and hence
become frustrated when they fail to do so.
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The prisons
At present, there are two prisons for male prisoners and one for female prisoners
in Port Vila, a prison at Luganville in Santo103  and also one at Lakatoro in
Malekula.104  In addition, on islands where there are police posts there is often
a room that is used as the police holding cell. In 2006, the management of the
prisons was transferred from the police to the civilian Department of Correctional
Services ( Correctional Services Act 2006).

The condition of the prisons today
The poor conditions of Vanuatu’s prisons have been highlighted by Amnesty
International, which referred to the cruel and inhumane conditions in the
‘decaying, overcrowded former colonial prison[s]’,105  and also by the Vanuatu
Ombudsman.106 The local newspapers and various reports by aid donors also
regularly comment on them.107 The research for this study found structural
problems with prison buildings rendering them dangerous during earthquakes
and cyclones; prisoners’ lack of protection from the elements as a result of large
holes in the roofs, resulting in prisoners sleeping in sodden clothes and bedding;
blocked showers and toilets; overcrowding;108  lack of any sort of rehabilitation
activities apart from sporadic visits by local church groups; lack of separation
of violent criminals and defendants on remand; lack of facilities for juvenile109

and female prisoners (except in Vila);110  lack of cooking facilities and a lack of
security.111  In 2005, the Chief Inspector of Prisons stated that the police could
do nothing much about the security of the prisoners because of the poor condition
of the prisons, commenting that ‘[w]e only counsel them about not running away
from jail’.112  All the people involved in the administration of the prisons are
very critical of them. The former Assistant Superintendent of Prisons stated,
‘[I]f we continue the way we are it is a losing battle. We are not winning
anything.’113

In 2006, the prisoners staged a break-out in protest over the conditions they
faced, complaining about ‘poor diet, disgusting toilets, dilapidated building, no
exercise, no visitation from family and no access to telephone calls or medical
treatment’.114  High-risk prisoners also complained of being shackled in chains
with other prisoners at all times, even for bathing and going to the toilet, for up
to eight months at a time.115 The response by the police to the prisoners’ claims
was ambiguous: in the same breath that they said the claims were exaggerated
and unfounded, they justified their treatment for a number of reasons, including
the prisoners’ ability to ‘escape in a blink of an eye’.116

It is to be hoped that the transfer of authority from the police to the Department
of Correctional Services (which occurred in 2006) improves the condition of
prisoners in Vanuatu. Transparency International has, however, cast some doubt
on whether the proposed reforms will in fact solve the deep-seated problems in
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the prisons, commenting that ‘the new bills [do] not adequately ensure that
prisoners are kept in safe conditions and that minimum international standards
for prisoners’ and prison conditions are met’. Since the change in authority,
there have been regular letters of complaint in the newspapers, alleging that
prisoners are allowed to get drunk in prison, are allowed to freely wander around
town and that they have used the prison house as a repository for stolen goods.117

On a more theoretical level, there are debates in Vanuatu about the concept of
imprisonment per se. A substantial percentage of the population, especially
chiefs, is critical of imprisonment for a variety of reasons. One is that
imprisonment alienates people from their communities. For example, the head
of the Vanuatu Council of Churches stated that in the traditional systems when
people were punished they were still a member of the community, they still
participated. In prison, however, there is isolation from the community and this
remains even after they have come out of prison. Also, because the prisoners
have been removed from their community, they tend to remain in town and do
not go back to their island community after they have served their sentence.118

Another criticism is that merely imprisoning an offender does not allow for the
relationships between him/her and the victim and the community to be mended.
A respondent stated:

In law when you put a man in jail then he will come out still cross and
it will not finish. If he sees you on the road somewhere he will think
about the fight you had. But if all the chiefs sit down with the two parties
and fix it in kastom then at the same time we can drink kava and
forget…it is finished.119

A prisoner made a comment along the same lines, despairing that when a person
went to prison even for a long time, the problem was still there when they came
out and it never finished. A chief identified a further problem, commenting that
the problem with prisons was that when the prisoner was released he assaulted
the person who put him there.

Many respondents also noted that sending people to prison harmed their
dependants. This is often the justification used by chiefs attempting to remove
cases from the state system. For example, in Public Prosecutor vs Munrel,120  the
court referred to the fact that there had been letters from the local chiefs setting
out the difficulties that imprisonment would cause and even a letter from the
victim asking the court to return the defendant to look after her children. The
former President of the Malvatumauri stated:

[I]f you put someone in jail for an example who is married, has got…[a]
wife and children back at home, once you put that person into jail we
say in custom that it looks like you’ve put more burden on the whole
family now because he should be at home to look after the kids, the
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woman cannot look after the children by herself. So we say in custom,
putting people in jail you put more burdens on the whole family.121

Finally, some officials in the state system are of the view that imprisonment does
not really work as an effective deterrent. A legal officer in the Public Prosecutor’s
Office stated that although some people learned from being prosecuted and did
not repeat their mistake, there were a lot of people who were prosecuted who
went to jail and then when released continued with the same behaviour.122  A
judicial officer similarly commented that people came out of jail and repeated
what they had previously done.

Despite these criticisms, it appears that the majority of the population accepts
that prisons are necessary as a last option for dealing with persistent ‘strongheds’.
A significant percentage of the population also believes that prison sentences
are currently too lenient and not imposed in enough cases, particularly in relation
to sexual offences.

The relationship between the prisons and the kastom
system
Until 2006, it would have been accurate to state that there was no relationship
at all between the kastom system and the prisons. In 2006, however, two
developments initiated a relationship of sorts between the two systems. The first
was the Correctional Services Project, which was funded by NZAID and started
in 2005. The project was initiated by the Amnesty International report discussed
above, and an initial feasibility study concluded that ‘the demand for correctional
services was likely to increase in coming years, and that urgent action was
required to update the management and operations of these services in
Vanuatu’.123

The project devised a number of reform proposals that ‘create opportunities for
linkages between Kastomary processes and the Courts’.124  A central proposal
was the establishment of a Community Probation Service, which adopted a
‘Community Justice Process’. This process is said to build on and strengthen the
Vanuatu tradition of community participation in the justice process and to
preserve and enhance the existing practice of chiefs resolving disputes in a
traditional context. The process is based on the idea that at a number of points
there are opportunities for matters to be referred back to community leaders for
resolution and reconciliation. This proposal is quite general and does not address
many of the difficult questions arising from the interaction of the two systems.125

Perhaps because of these unresolved issues, although the general policy
documents generated by the task force engage in a direct way with the
relationship between kastom and the state system, the real legislative provisions
that have emerged from the process126  focus almost entirely on the state
system.127 The changes relating to kastom are relatively minor: a broadening
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of the court’s ability to take a customary payment into account in sentencing;128

the ability of the court to order compensation to be paid to a victim as part of
criminal proceedings;129  the creation of community work options; and the
establishment of a probation service.130  Of these, the last development has the
most potential, as probation officers will liaise between the two systems, thereby
creating better linkages between them and bringing issues in their relationship
to the fore.

The second relationship between the prisons and the kastom system was an
incident in 2006 in which 20 prisoners escaped from a prison in Vila and sent a
letter to the Malvatumauri, asking that it publicise their concerns about the
conditions they faced in prison.131 The Malvatumauri took the case on board,
stating, ‘It is the role of chiefs to maintain peace in the community and when
someone is in trouble and enters our nakamal, we take him back peacefully.’132

The chiefs organised a peaceful walk through town with the prisoners and
officers from the Prime Minister’s Office, performed a custom ceremony, obtained
an assurance from the government that the prisoners’ concerns would be taken
up and handed the prisoners back to the authorities. It remains to be seen
whether or not this incident precipitates a closer relationship between the
prisoners and the chiefs, as it has given rise to much public debate. For example,
a letter in the Vanuatu Daily Post stated: ‘maybe let’s put the chiefs in front of
the Rehabilitation program of the correctional service institute because the
so-called prisoners have expressed that in reality, they have confidence in the
chiefs—maybe from there we can move on.’133

The Public Prosecutor and the Public Solicitor
The Public Prosecutor has an office in Vila and one in Santo.134 The Public
Solicitor’s Office was established under Article 56 of the constitution and its role
is to provide legal assistance to needy people or to any person on being directed
to do so by the Supreme Court.135

The condition of the prosecution and Public Solicitor
The prosecution and the Public Solicitor have been besieged with problems in
recent years. There is an extremely high staff turnover in both offices, with a
pattern of new lawyers being employed but leaving as soon as they can find
work in the more profitable private sector, resulting in there being very few
lawyers with much experience working in the office at any one time.136 The
lack of lawyers and lack of experience mean that cases are regularly mishandled,
overlooked and, in the case of the prosecution, dismissed by the court ‘for want
of prosecution’.137

A further problem is the centralisation of the two offices in Vila. Due to budgetary
constraints, it is difficult for the lawyers to tour the islands to prosecute and
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defend, meaning that cases must wait for long periods before they can be heard.
This has clear ramifications for the ability of prosecutors to secure convictions
as during this time evidence is often lost, witnesses disappear and memories
fade. For example, the local newspaper reported that in August 2005 seven
criminal cases were adjourned in Santo following the absence of representatives
from the prosecution and Public Solicitor.138 The situation is even worse in the
islands. In 2004, the court visited Gaua and dealt with cases concerning
intentional assault and destruction of property going back to 2001 due to lack
of police prosecutors.139  As the Public Solicitor has no office even in Luganville,
there is growing dissatisfaction with the situation and criticism that the
government is not meeting its constitutional obligations to afford a lawyer to
everyone charged with a serious offence.140

A final major problem for the prosecution is the service of summonses to
defendants and witnesses. There is a continuing dispute between the police and
the prosecution over responsibility for the service of summonses—a
time-consuming job that requires the use of a vehicle, and these are in short
supply. As a result, summonses are frequently not served and, again, the courts
regularly dismiss huge numbers of cases ‘for want of prosecution’.141

The relationship between the prosecution and the Public
Solicitor with the kastom system
The relationship between the prosecution and the kastom system is informal and
centres mostly on negotiation with chiefs about the appropriate forum for
particular cases to be settled in. Chiefs will therefore often approach the
prosecution and ask for cases to be dropped as they have either been, or will
be, dealt with in kastom. There is no official policy for legal officers in the
prosecution on how to deal with these kinds of situations, and as a result there
is a great deal of variation in the approaches of the individual prosecutors. A
recent Court of Appeal decision, Public Prosecutor vs Gideon,142  clearly sets out
what the correct ‘legal’ response to a request to drop a case after a kastom
payment should be:

Customary settlement in this case was initiated by a letter from the village
Chief to the respondent demanding the payment of a fine of VT30,000,
a pig and mats by a specified date, failing which criminal charges would
be laid against him. The demands of the letter were duly met but that
did not prevent the criminal charge being laid against the respondent
who might well entertain some sense of grievance…We are concerned…at
the suggestion in the letter that performance of customary settlement
could somehow influence the laying of criminal charges in this case. We
desire to dispel any notion that customary settlement can have such an
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effect in an offence as serious as occurred in this case where the public
interest dictates that criminal charges must be laid.

These statements, however, reflect an idealised view of the prosecution process
rather than the reality, as a significant number of cases are dropped after
representations from complainants and chiefs.143 The problems that these sorts
of negotiations over forum raise are discussed further in the next chapter.
Conversely, a legal officer said that a lot of people came after a chief had already
dealt with a case and said they were not happy with the way the chief had
decided the case.

The Public Solicitor relates with the kastom system largely by getting information
about customary payments that have been performed in order to use this as a
mitigating factor in sentencing submissions.

The Malvatumauri
The closest thing to state recognition of the kastom system is the establishment
of the Malvatumauri.144 The Malvatumauri comprises chiefs who are elected
every four years from every region in Vanuatu and it meets only twice a year.145

The role given to the Malvatumauri by the constitution is limited. It has ‘a
general competence to discuss all matters relating to custom and tradition’ and
also it ‘may make recommendations for the preservation and promotion of
ni-Vanuatu culture and languages’.146  It is not, however, mandatory for any
legislation to be given to it for discussion or approval. As a result, very few
pieces of legislation are ever submitted to it and to date it has not played a very
significant role.

In recent years, however, the Malvatumauri has become more active in
establishing structures for chiefly councils and attempting to establish procedures
for registering chiefly title. It has also become more vocal in expressing
dissatisfaction with the powers of chiefs in general, arguing that the State should
legislate for chiefly powers in relation to conflict management. As early as 1983,
the Malvatumauri produced its ‘Custom Policy’, which set out a codified set of
customary laws purportedly applicable to the entire country and covering many
of the same issues as the Penal Code Act, such as murder and damage to
property.147  In 1990, the chiefs told the Constitutional Review Committee that
‘although they currently have a role to play in villages and island courts, they
still face problems since the Constitution does not give them enough power to
straighten out all problems’.148 Then in 1992, the Malvatumauri proposed to
the government that it should establish ‘customary courts’. It is clear from this
proposal that the chiefs envisage that the ‘chiefly system of justice’ should
become part of the state court system rather than operating outside and parallel
to it.149 The memorandum that accompanied the custom courts proposal notes
that:
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• the chiefly system of justice remains important in most areas of Vanuatu,
particularly those in which there is little police presence or control

• as it is a working system, which is acknowledged by all, it is wrong to treat
it as some type of alternative system of justice; it should be brought fully
into the judicial system

• at the same time, it is open to abuse; conflicts of interest may not be
acknowledged, unwritten rules may be altered and decisions may be unfair
with no realistic right of appeal.150

It appears that little was done in response to this proposal until the establishment
of the Chiefs’ Legislation Project in 2000. The government established this project,
presumably as the result of pressure from the Malvatumauri. The aim of the
project was to ‘examine the chiefly institution in its traditional and cultural
context with the view to translate it to accommodate any potential threats to
internal peace and stability’ and thus to ‘legalise the roles and functions of chiefs
throughout the country, in a way that would be adaptable to contemporary
Vanuatu so as to assist, facilitate and generally be conducive to nation
building’.151 The project approached the issue of the lack of customary law in
the state system from an almost polar opposite direction to that adopted by the
legal academics discussed above. Right from the start, the focus was on how the
kastom system was operating and the problems it was facing, rather than any
examination of the written laws and the state courts.

The first step in the project was the commissioning of a study into the chiefly
systems and various roles of chiefs in Vanuatu today and into the views of
relevant key stakeholders in order to ‘assess and advise upon the scope for the
legislation of the chiefly systems and their roles and examining compatible
avenues of adapting these systems with the government and judicial systems’.152

The study was undertaken in 2001 and a report was produced, which set out a
number of findings about the operation of the kastom system and its relationship
with the State. The findings of this report are broadly consistent with those of
the present study, although in a much simplified form.153

The report recommended that two pieces of legislation be drafted: a Chiefs’ Bill,
which ‘must acknowledge and empower the chief in his roles and functions both
as an individual chief and collectively with other chiefs in courts and other areas
where the chief has a role’;154  and a Village Courts Bill, which ‘will give
recognition and official status to the custom courts and shall provide for their
developments and improved administrations’.155  As the report was mostly a
sociological survey rather than draft legislation, it was given to an experienced
law professor to turn into legislative form. Due to a number of difficulties, the
work on the legislation did not begin until 2005. The draft was given to the
Malvatumauri, who then edited it considerably, removing many of the safeguards
concerned with the appointment and dismissal of chiefs.156
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The Bill for the National Council of Chiefs Act (2006) that emerged from this
process moves away from the balanced approach advocated in the 1992 proposal.
Although most of the bill is concerned with the organisation of the Malvatumauri
and the establishment of councils of customary chiefs on the islands and in urban
areas, there was an attempt to give chiefs the unlimited power to ‘resolve disputes
according to local customs’ (Sections 13[1][a] and 14[1]) and to make ‘by-laws’
(Sections 14[2] and [3], 15 and 16). The bill also provided that chiefly councils
could require the assistance of the police to enforce their penalties and that police
officers ‘must provide such assistance’—again, with no limitations on this power
(Section 16[3]).157 These provisions, however, were removed even before the
bill went before Parliament158  and the act that was passed was concerned solely
with the organisation of various chiefly councils (National Council of Chiefs Act
2006). The Secretary of the Malvatumauri commented at the Judiciary Conference
in 2006 that the act that had finally been passed through Parliament was like a
dog that had had all its teeth removed and yet the dog was still expected to hunt
pigs.159

Conclusion
The previous three chapters have used a legal-pluralist perspective to provide
a window into the complex operation of conflict management in Vanuatu. We
have seen how focusing on institutions, processes and principles rather than
purely on substantive norms has allowed a more holistic picture to emerge than
has previously been possible. Further, exploring the points of interaction of the
two systems has generated rich data concerning the dynamics of legal pluralism
and the characteristics of the linkages between the two systems. These data lead
to a number of tentative conclusions about the nature of legal pluralism in
Vanuatu today.

Since colonisation, ni-Vanuatu have been faced with at least two systems of law
that they can and do draw on, depending on particular circumstances (such as
the accessibility and strength of the systems and the nature of the conflict) as
well as personal preferences (such as support for or mistrust of kastom chiefs/the
State or colonial powers, and belief about which system will lead to a more
advantageous outcome). The legitimate scope of the two systems has never been
formalised; instead, the unofficial division of jurisdiction has been left to
individual institutions and administrators to negotiate, and the results of this
process have and do vary considerably over time and place.

Overall, the current linkages between the systems are largely informal, dynamic
and subject to continuous negotiation. We have also seen that, ironically, there
is less real engagement between the two systems in practice in those few areas
where legal pluralism is legislatively provided for160  than other places where
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unofficial relationships and allocations of responsibility between the two systems
have been created by the individuals involved.

Svesson draws a distinction between a situation of legal pluralism, where legal
systems operate in parallel, and inter-legality, where there is ‘continuous
interaction in the main between different legal perceptions, thereby influencing
and shaping new normative orders adapted to considering cultural diversity’.161

Generally in Vanuatu, we have seen little evidence of inter-legality in this sense,
as the development of the state system has not been influenced perceptibly by
the kastom system. More importantly, and perhaps symptomatically, there has
also been little active dialogue between the two systems or interchange of
different legal views. This is due in part to the lack of centralisation of the kastom
system, endemic political instability and the difficulties of communication in
Vanuatu generally, but also to the lack of institutional spaces for such dialogue
to occur.162  During the Condominium, district agents and assessors were formally
charged with liaising between the two systems and found themselves confronted
with particular situations requiring them to reconcile procedural and substantive
differences between the two systems. Since independence, such roles have
disappeared and there is very limited opportunity for conflicts between the
systems on the level of legal principle to arise and be articulated in this way.

At present, however, the lack of real engagement between the two systems
means that the main ‘hotspots’163 between them, rather than operating at the
level of contested legal principles, involve disputes over jurisdiction, particularly
in relation to cases involving women and youth. This issue is complicated by
the fact that kastom is often used as a vehicle for chiefs and others to express
concern about, and try to regain control over, the societal changes being
precipitated by the growing engagement with globalisation. The problems caused
by such disputes are discussed at length in the next chapter.

A cause of increasing tension between the two systems is also the State’s heavy
reliance on the kastom system, especially in rural areas, coupled with its
reluctance to contribute any resources or recognition in return. It was perhaps
inevitable that the chiefs have become tired of being treated as the unpaid and
unacknowledged assistants of the state system and are increasingly vocalising
demands for legislative recognition of chiefly powers. In the past, the state
system has been able to brush off such demands by trotting out platitudes about
the authority and power of the chiefs resting in community respect, but it is
unlikely that this response will be tenable for much longer, especially given
evidence of the partial unravelling of respect shown in the previous chapter.

A further important finding to emerge from the discussion is that today the state
system is failing to meet many of the challenges it is confronted with in terms
of capacity and human rights standards. The major problems within the state
system identified in this chapter can be summarised (Table 5.1).
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Table 5.1 Problems with the state system

• The state courts lack legitimacy and are viewed by many as an alien
system in which people feel unable to properly tell their story (‘kot
blong waetman’).

• Women and children in particular find the state system confusing
and frightening and their justice needs are often not satisfied by it.

• The state system is inaccessible to a large proportion of the rural
population due to its limited geographical reach.

• The state system is very slow, especially in remote areas where the
courts tour only sporadically.

• The state courts often exclude community participation due to the
practice of court sittings taking place in the urban centres rather
than the communities in which the crime occurred.

• The state courts are pushed to breaking point with their workload.
• State court orders are often not enforced, especially in the lower

levels of the courts.
• The police are under-resourced, under-trained and affected by low

morale.
• There is a culture of police brutality, which causes juveniles

particularly to regard police officers with fear rather than as a source
of assistance.

• The prison buildings are decrepit and prisoners are held in
circumstances that breach their human rights.

• Many in the community see imprisonment as a punishment serving
no real benefit and causing significant hardship to the family and
community of the offender.

• The prosecution and the Public Solicitor are under-resourced and
understaffed and have little reach outside Port Vila.

Thus, any discussion of the relationship between the kastom system and
constitutional rights and freedoms should take place in a context that
acknowledges that the state system itself currently breaches a number of
fundamental rights, in particular freedom from inhumane treatment (the treatment
of prisoners), equal treatment under the law (the treatment of women by the
police) and the right to a fair hearing within a reasonable time (the failure by
the courts to deal with cases in a timely manner). In addition, we have seen that
generally the kastom system is far more consistent than the state system in
meeting the expectations and demands of its users. These findings suggest a
continued need for the kastom system in Vanuatu, as the state system cannot
meet the current needs of the population by itself and is unlikely to be able to
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do so in the near or even distant future given the additional factors of population
explosion and urban drift.

Finally, there was a strongly held belief by the majority of respondents that the
current gap between the two systems should be bridged in some way, but there
was a lack of consensus about how best to achieve this. The lack of progress on
this issue since independence, despite considerable will and legislative scope to
do so, suggests that more than a new legal framework is needed. How much
more is discussed in Chapter 8.
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6. The problems of the existing
relationship between the state and
kastom systems

The previous chapter characterised the relationship between the state and kastom
systems as fluid, informal and largely involving the two operating in parallel
with each other rather than meaningfully interacting. This chapter examines
the problems flowing from such a relationship, elucidating additional imperatives
for reform to those identified in Chapter 5. The main focus of the chapter is a
case study, Public Prosecutor vs Agnes Kalo and Peter Obed,1  which concerns a
conflict in Vila dealt with by both the state and the kastom systems. This case
illustrates many of the problems within, and most importantly, between, the two
systems. The approach adopted in this chapter thus highlights the types of
conflicts that commonly arise between the two systems, following Shah’s advice
that ‘it is essential to observe conflicts within legal pluralism, the better thereby
to highlight and to manage them “wisely”, and to address this from the subjective
perspective of the recipient of legal pluralism’.2

Before beginning a detailed analysis of the problems of the current relationship
between the two systems, its advantages should be acknowledged. There are
five main advantages to the situation at present. First, the fluid nature of the
current relationship allows it to adapt in response to the needs of each particular
situation—a very important feature in Vanuatu where plurality is manifested
in every sphere of life, as discussed in Chapter 1. Second, the kastom system is
able to define its own norms and procedural framework, allowing it to remain
a dynamic and legitimate grassroots justice system. Third, as it is based entirely
on respect, there is considerable incentive for the chiefs to maintain their integrity
and to work hard to gain community support. Fourth, from the standpoint of
individuals, the possibility of resort to alternative legal regimes can at times be
extremely helpful.3  Finally, the kastom system provides access to justice in areas
not serviced by the State and keeps a high percentage of cases out of the state
system with no cost to the State.

Two features of the current situation in particular stand out as positive features
that could be built on in developing a better relationship between the two. First,
there is currently a great deal of respect in both systems for the other. Judges
and police officers are therefore very positive about the advantages of the kastom
system, and conversely chiefs are also respectful of state institutions. Second,
there are some individuals with an official capacity in both systems, such as
judges, lawyers and police officers, who are also chiefs, who facilitate a degree
of mutual understanding and movement between the two systems.4
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The facts of the case study
The second defendant, Agnes, is a forty-eight-year-old widow from North Santo
with six children who was employed as a receptionist in a government
department before the case. Agnes’s deceased husband, a man from East Santo,
had an adopted son, the first defendant, Peter, who was also from East Santo.
Peter lived with Agnes as his ‘mother’ although he is forty-two years old, so
they did not have the normal age difference between mother and son. Peter is
a leader in the Church, a focal point of the East Santo community, and hence an
important man. Both defendants currently live in Vila, although not in the same
area. Peter and Agnes were charged with, respectively, attempted rape and rape
and aiding attempted rape and aiding rape. The victim was Agnes’s natural
daughter and Peter’s step-sister, Mary. She is nineteen years old.

The facts giving rise to the case as set out by the judge in his sentencing judgment
were based on an agreed statement of facts made between the defendants and
the prosecution. One day in May 2005, Peter came to Agnes’s house and picked
up Agnes and Mary in his truck and took them to a deserted area a little way
out of town. Peter then took Agnes aside and told her to tell Mary that he wanted
to have sex with her. Agnes came back to the truck and, crying, told Mary what
Peter had said. Mary said no and then Agnes went to the back of the truck and
continued to cry. Peter then came into the truck and tried to have sex with Mary
in the truck, but after trying for 15 minutes eventually gave up. A week or two
later, the same situation occurred, with Peter coming and picking up Agnes and
Mary and taking them to a deserted area. This time, Agnes told Mary to get out
of the truck and to go to talk with Peter. Mary reluctantly did so and was
followed by Agnes, who gave her a cloth as the place was cold and ‘because
[Peter] had asked for a cloth to wipe blood on’. Peter then forced Mary to have
sex with him. In later discussions with the parties, very different versions of
the facts were given, as is discussed below.

The two incidents came to light a few months later after Mary had run away to
live with her uncle, Paul. She told him what had happened and Paul then told
Agnes and Peter that he knew what had happened and gave them two weeks
to deal with the matter in kastom. In fact, he finally waited for a month and a
week for the chiefs and community leaders to approach him and to say to him
that they would deal with the case. When no-one came to him, he took Mary to
the police to make a complaint. When Peter found out that the complaint had
been made, he went to see the North Santo Town Council of Chiefs (NSTCC, the
council of chiefs for the community of North Santo in Vila).5 There then began
a very public argument over the forum that should manage the conflict. Initially,
there was a dispute as to whether the NSTCC or the East Santo Town Council of
Chiefs had ‘jurisdiction’, but eventually the NSTCC was chosen. On 24 October,
the chiefs of North and East Santo and church leaders wrote to the prosecution
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asking them to withdraw the case and to allow the NSTCC to deal with the matter
in kastom. The letter set out a number of grounds to support their argument,
including:

• sending the defendants to jail will not solve the differences that exist in the
family

• the court will deal only with the criminal side of the case but the ‘kastom
side’ will not be dealt with (in other words, the necessary payments to be
made to people other than the victim in order to mend relations fractured
by the incident)

• if the court punishes the two defendants they will not suffer very much as
life inside the prison today is ‘an easy life’

• if the defendants are sent to jail, Agnes’s other children will be affected as
well, especially the ones who are at school (for whom Peter has previously
paid school fees) and whom Agnes still needs to look after

• the case and the ensuing dispute have also created a dispute over land in
East Santo and therefore the matter should be dealt with in kastom because
if the court deals with the case it will not deal with the issue of land and
‘bambae hemi save stikim wan narafalla trabol bakeken long saed blong kraon,
mo ol narafalla isiu bagegen long famili’ (it might create another land dispute
and another issue among the families)

• in kastom it will be possible to unite Agnes with her children, brother and
entire family again

• in kastom it will be possible to unite Peter with his children, wife and family
again

• if the case is dealt with just in kastom, this will make sure that people have
respect for kastom and show that they can deal with disputes ‘witaot kot
blong waetman’ (without ‘white man’s court’).

The letter then explained that they wanted to deal with the matter in kastom
by making the two defendants pay a number of heavy fines in order to ‘putum
bak olketa samting ia iko bak long road blong kastom blong mifala’ (put everything
back onto a straight road again). In particular, it was specified that ‘respek’ had
to be given back by Peter to the following people: Mary, Agnes, the land, the
grave of Agnes’s deceased husband, Peter’s uncles (Agnes’s brothers), Mary’s
brothers, Peter’s wife and their children and Peter’s wife’s family in West Santo.
Agnes had to give back ‘respek’ to Mary and to her brother, especially because
in their kastom brothers do not have the right to hear things or be involved in
disputes involving their sisters. The letter concluded by saying that Mary and
Paul had agreed that the best forum for the dispute was the NSTCC.

About this time, Mary also went to the prosecution and asked to withdraw the
case. The prosecutors who spoke with her reported that she told them that she
was caught in the middle between the chiefs who were pressuring her to
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withdraw the case and her uncle who urged her to continue. In the event, the
legal officers convinced her not to withdraw the case. At that stage, it was still
not clear whether or not the two defendants were going to plead guilty. There
was therefore a further dispute between the courts, the prosecution and the
chiefs as to whether the kastom reconciliation that the chiefs wanted to perform
could go ahead before the plea date.

Most unusually, this entire dispute over forum was widely publicised through
the local newspaper and radio, drawing considerable public comment. In
particular, the Vanuatu National Council of Women spoke out strongly against
the move by the chiefs to stop the prosecution going ahead and was reported as
stating that ‘in a situation where chiefs are asked to intervene to stop the law
from dealing with a criminal suspect through the courts, they should be careful
as they could be seen as “hiding” an alleged criminal in the name of custom’.6

In a further attempt to stop the court case from going ahead, and in order to
mend relations between the family, a ‘preliminary’ reconciliation ceremony was
held on 26 October, presided over by the NSTCC, in which a pig’s tusk and some
mats were paid by Peter to Mary and her family and a kava ceremony was held.
On 30 October, the NSTCC wrote to the prosecution informing them of what
had been done and again asking that the case be withdrawn. The letter stated:

The respondent of the ceremony [Paul] vowed their thanks and agreement
to the ceremony and accepted the gifts and made a vow to withdraw the
matter from the State Prosecution by sending them a letter of
notification…The ceremony ended on a very peaceful manner and a kava
ceremony was shared amongst the leaders with the victim’s family to
seal the agreement.

When discussing the case later with me, Paul said that he had never agreed to
the case being withdrawn but had rather wanted there to be a kastom
reconciliation before the court case was held. The prosecution refused to
withdraw the case and the plea was finally held on 1 November when the two
defendants pleaded guilty. The sentencing date was set for 25 November 2005.

The NSTCC then continued to negotiate with the court and the prosecution to
be permitted to ‘lay custom charges’ against the two defendants without having
to wait for the court case to be concluded. The court apparently agreed to this
on the basis that the two defendants had pleaded guilty and agreed to take into
account any kastom punishment ordered when sentencing.7  Accordingly, a
kastom reconciliation ceremony was held on 23 November. This ceremony
involved the two defendants paying very heavy kastom fines to a wide variety
of different people and groups, even extending to the payment of a rooster and
a mat to the President of Vanuatu. The fines were paid in kastom objects, such
as pigs’ tusks, mats and kava, but their cash value was stated as amounting to
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vt474 000. Of this, only vt115 000 went to the victim.8 The President of the
NSTCC explained that the fines were so high because the case had been so widely
publicised, meaning that more was needed to bring back respect for the
defendants and that compensation was also needed because of the damage the
case had done generally to the Church and the community. Agnes was of the
more pragmatic opinion that the fines were so high so as to reduce the possible
sentence the court would impose. Paul said that he had demanded these high
fines in order to make sure that Peter really felt punished, and that Peter had
agreed partly because Paul was threatening that he would go to the police and
lodge complaints against Peter for having committed incest with his daughter
as well.

On 25 November, the case came before the court for sentencing. As part of the
sentencing process, the defence gave the court a letter from the NSTCC detailing
the kastom reconciliation performed. The President of the NSTCC was in court
but was not called on to speak. In his judgment, the presiding judge referred to
the fact that the kastom payment had been made and its cash value, stating, ‘The
Defendant has taken part in a custom settlement to “clean face” and restore a
sense of order and peace into the community and appease the victim and those
associated as a result of the wrong he has done.’ His Honour, however, also made
the main consideration underpinning his sentencing decision clear, noting, ‘It
is of a very serious concern to note that rape has becoming [sic] a common offence
in Vanuatu. This is unacceptable. Women and girls must be protected. The courts
must set severe punishments to Rape offenders.’

When dealing with Agnes, in addition to the kastom payment and the fact that
the victim had forgiven her, his Honour noted a number of other mitigating
features.9  Finally, the court awarded Peter a sentence of imprisonment for three
years and Agnes a sentence of imprisonment for three years suspended for two
years. Unfortunately, his Honour did not make clear in his judgment the weight
he gave to the kastom payment, as opposed to other mitigating factors, in arriving
at the final sentence. Peter and the President of the NSTCC believe that the
sentence was reduced by one-third due to the kastom payment, but this is not
at all clear from the judgment, which merely sets out the payment as one of
many mitigating factors.

A week after the sentence was handed down, some members of Mary’s family10

went to see the President of the NSTCC to ask him to petition the President of
the Republic to pardon Peter. The President of the NSTCC stated that this was
symptomatic of the general feeling among everyone involved in the case that
Peter should not have had to go to prison after having made such a heavy kastom
payment. Paul, however, disagrees with this and says that his side of the family
is very happy that there has been ‘double punishment’ and that Mary too is
pleased that Peter has been sentenced to jail. The president refused to make the
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petition and today Peter remains in jail. Although not in prison, Agnes also is
suffering from the consequences of the court case. She has been suspended from
her job and is awaiting a decision about whether she will be terminated for
misconduct. She also receives no money from Peter to support her children any
more.

This particular case study had some unusual features, in that the case was very
public and the fines paid were very high. The basic facts of how the case went
backwards and forwards between the two systems and the problems and conflict
this caused, are, however, typical of a significant number of cases in Vila and
Santo.

Problems within the two systems demonstrated by the
case study
In addition to demonstrating a number of difficulties with the present relationship
between the state and kastom systems, discussed below, the case study also
demonstrates problems within the two systems themselves, thus expanding on
and supporting the findings in Chapters 4 and 5.

Problems within the state system
A significant problem raised by the case study is that some aspects of the current
operation of the state system give rise to the risk that people prefer to plead
guilty rather than face trial, even if they are innocent, due to shame and the
wish to avoid the court process. This problem was raised by Agnes, who claimed
that the facts set out in the judgment were not correct. According to her, Peter
was known to have a tendency to make sexual overtures to young girls and
indeed he had done the same thing to her in the past.11  Agnes said, however,
that Peter had said that he wanted to teach Mary how to drive and that was why
they went out with him in the truck. On the first occasion, she had no idea what
he was doing to Mary and, on the second occasion, she realised—‘hemi
click’—while he was trying to have sex with Mary. The reason that she did not
try to stop him after she had realised what was going on was a mixture of shame
and fear of his short temper.

This is a very different story to the one presented to the court, in which she is
portrayed as actively helping to arrange for Peter to have sex with Mary. In her
version of the facts, she did not commit any crime because she had in no way
consciously aided Peter; quite the reverse: she was horrified and deeply upset
by what he had done. Agnes explained that even though she knew she was
innocent she had decided to plead guilty because she did not want to make her
children, particularly her son, who would have been a witness, feel shame by
having to testify in court.12  She explained that in her kastom, for a brother to
have something like that happen to his sister was very shameful. She said that
she had not even read the agreed statement of facts because she was too upset
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and because of her high blood pressure could not deal with any more stress. It
is possible that what Agnes told me was false and that she was just justifying
her actions to me, but what she said did ring true. Even if the truth lies
somewhere in between, what she said raises a serious concern that innocent
defendants do plead guilty due to a desire to protect themselves or others from
the shame of having to speak in court.13 The Director of Youth and Sport raises
a similar point when he states that often when young people go to the courts
they are too afraid to speak and they cannot pay for a lawyer, so they are
convicted.14

In contrast, only one respondent said that she felt publicly exposed in a kastom
court, whereas numerous others reported fear of the courts and gave that as a
reason for preferring the kastom system. It is interesting to consider why people
feel shame in court and not in a kastom meeting, which similarly involves public
scrutiny and questioning. I suggest the answer is related to the foreignness of
the state system and to the fact that in the state system there are many people
involved whom the defendants have no personal or familial relationships with,
which in turn increases feelings of shame and alienation. In addition, the whole
point of the kastom system is that it is about overcoming shame and putting
back respect. Thus, the parties might start off feeling shame, but at the
completion of the process they should feel that they have won back the respect
of everyone affected by the conflict and thus become reintegrated back into the
community. In contrast, the state system has no such restorative processes at
present.

I also asked Agnes why she had performed the kastom ceremony even though
she was not guilty. She said that she did it for two reasons: first, because as a
mother she was responsible for her children, and second, because when her
family and community got to know about the case they started avoiding her
and were cross with her. So she made a kastom fine to five different groups of
people: her relatives from East Santo, Paul, her husband’s brother (for her
husband’s grave), Mary and finally Peter’s wife. After this was done the relations
with the families were mended and ‘hat blong olgeta igud bakegen’ (everyone’s
heart was made good again), although relations with Peter’s wife were still
difficult. This illustrates the difference between the narrow focus of the state
system on the complainant and victim to the exclusion of the other people
involved in the conflict and the more holistic kastom approach that facilitates a
mending of relationships. It also demonstrates the difference between agreeing
to make a kastom payment and admitting guilt in the context of the state
system.15
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Problems within the kastom system
The case study also identifies some aspects of the present operation of the kastom
system that are problematic.16  Apparently, it was well known that Peter had
committed similar offences on other girls, including, according to some reports,
his own daughter, and the chiefs had tried to call meetings to deal with the issues
on a number of occasions, but each time Peter had refused to come to the meeting
so the issue was let slide. In the instant case, as mentioned above, once Mary
had told Paul about the incidents, Paul waited for a month and a week for the
chiefs and community leaders to approach him and to say to him that they would
deal with the case before going to the police.17 They, however, did nothing and
it was only once the police had arrested Peter that the chiefs and church leaders
came to see Paul. Paul explained that he was very frustrated at the chiefs for not
dealing with the matter themselves, but that he also understood that they had
no way of compelling defendants to attend meetings and that this was one of
the weaknesses of the current situation.

The problem of chiefs not wishing or not being able to deal with matters that
then eventually enter the state system has been referred to in other cases that
have come before the courts in recent years. For example, in the case of Public
Prosecutor vs Niala (2004, VUCA 25), involving two brothers killing a man who
had been spying on their sister, the court stated: ‘the matter had earlier been
referred to the Chiefs but unfortunately no meeting was called to discuss and
resolve the matter.’

Another problem with the kastom system illustrated by this case study is that
sometimes the victim is marginalised as so much attention is paid to her family
and to the community. For example, in this case study, the victim received only
a fraction of the overall fine. As the fine was very large, this still amounted to
a substantial payment in her case, but in other cases the necessity to take into
account the whole community can make the amount received by the victim quite
insubstantial. The focus on achieving community peace and harmony, and the
desire not to ‘stir up trouble’, can result in the rights of victims being neglected
by the kastom system—in terms of voice and repair.

Problems with the relationship between the two systems
In analysing the problems with the relationship identified through the case
study, findings from earlier chapters and other material generated through
fieldwork are also identified and discussed.

Uncertainty about where the conflict should be dealt with
puts complainants in a vulnerable situation
The first, and perhaps most serious, problem with the current relationship
between the two systems demonstrated by the case study is that the present
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perception that the forum for managing a particular conflict is open to negotiation
puts a great deal of pressure on victims at a vulnerable time. In this case study,
Mary faced pressure from her uncle, telling her the police should deal with the
matter; from women’s groups, telling her that as a woman it was important to
use the courts and not allow ‘chiefs to obstruct the rightful legal processes to
deal with such high risk criminal suspects’;18  from the chiefs, telling her that
she was betraying her culture by not withdrawing the case; from her church
leaders, urging her to let the case be resolved in kastom; and finally from her
own mother and step-brother, asking her to let the matter be dealt with in
kastom. It was no wonder that, as she told the prosecution, she felt caught in
the middle and behaved in an inconsistent manner, attempting to withdraw the
case and then being persuaded to let it remain on two different occasions.19

Mary’s situation is not unique; it is common for complainants, particularly
women and children, to be pressured not to report crimes to the police or to
withdraw complaints in order to allow the matters to be dealt with in kastom.
A prosecutor said that often one of the reasons given for this pressure was that
the defendant was a family member and so a ‘gap in the family’ would be created
if the case went to court (the legal officer then said that she told the families who
provided these sorts of explanations that the defendant should have thought
about the potential gap before he or she engaged in the prohibited conduct). As
well as trying to persuade the complainant to withdraw the case, the families
might also use other tactics to try to stop her from testifying—for example, by
not giving her money to travel to court.

Dispute and confusion over jurisdiction
Another issue raised by the case study is that there is a great deal of confusion
and conflict regarding which system should deal with which types of cases.
These disputes often involve a political element, as Franz and Keebet von
Benda-Beckmann relevantly observe:

As law provides an important legitimation for the exercise of power by
social actors or organisations, the question [of] which is the proper law
is frequently the object of political struggles. The invocation of the rules
or the authorities of one law not only serve to settle a particular problem,
but may also be treated as a pars pro toto for the relationship between
the respective legal orders as a whole.20

As discussed in Chapter 5, the police have a vague and informal policy that
encourages chiefs to deal with ‘minor’ offences, while referring ‘serious’ offences
to the police.21 The chiefs, however, expressed a wide range of opinions about
the sorts of cases that they believed they could deal with themselves, ranging
from petty theft to murder. Even when chiefs agreed that ‘serious’ cases should
go to the police, it was clear that what they considered serious might not be
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considered serious in the state context and vice versa. For example, a resident
linguist in Epi commented that he had attended many kastom meetings but the
case that had really stood out in terms of a disproportionately heavy penalty (to
him) was where a man had said to one of his relatives that to speed up the process
of paying a bride price he should ‘set up a brothel and sell his arse’. Such a
statement would not even be prosecuted in the state system. There are also a
whole variety of crimes in kastom that are not recognised as being crimes in the
state system, such as women wearing trousers,22  or those concerning correct
behaviour towards people in certain types of relation to each other.23  Conversely,
serious crimes such as rape and indecent assault in the state system might be
considered minor matters in the kastom system, where the issue of consent to
sexual intercourse is not a central issue. A complicating factor as well is that in
kastom a case is often judged serious or not depending on the consequences that
flow from it. For example, a boy forcing a girl to have sex might not be
considered serious unless it results in the girl getting pregnant.24

The lack of clear guidelines about which cases each system can deal with has
caused confusion on the part of the general population and the chiefs. This
confusion was demonstrated by the fact that a chairman of a council of chiefs
said that a police officer had told the chiefs that now they could deal with cases
of rape, although the officer in charge of the relevant police station denied this
policy. Similarly, in Ambae, it was reported that there was a problem that people
did not know what matters the police should deal with and which the chiefs
were responsible for, so people went to the police and were sent back to the
chiefs and this caused confusion for everyone. As a result, many chiefs are asking
for a clear list to be drawn up of matters they can decide and matters they cannot.
The serious/minor policy of the police also creates anger and frustration on behalf
of the chiefs, who feel they are being told they cannot deal with matters that
they have always dealt with—such as sexual offences and murder—and yet at
the same time the State is not providing adequate access to justice, especially
for rural communities.

This confusion sometimes leads to confrontation between chiefs and police
officers and other state officials. For example, in Vila, the head of the Police
Sexual Offences Unit says that she regularly has arguments with chiefs who
come to try to ‘take out’ cases from the police to deal with them in kastom. She
says that she tries to explain to them that the court must deal with these cases
but many do not agree.25  She provided many examples from her files of cases
where women and youth had lodged cases involving serious sexual offences,
which had then been cancelled after a request from the complainant or the
complainant’s family to deal with the matter in kastom.26  In rural areas as well,
chiefs often try to stop the police from becoming involved in matters that they
have dealt with before the police investigate.27  Although usually it is the police
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who must deal with chiefs claiming their right to deal with a particular case,
sometimes this occurs in the Public Prosecutor’s Office, and occasionally even
in the court itself. A prosecutor commented that on one occasion a chief had
come into the courtroom while the case was proceeding and tried to argue that
the case should be given to him to handle. She stated, ‘I was so mad!’28

A related issue is that there is general confusion about the powers of chiefs to
make certain orders, particularly those that are perceived to be in conflict with
the constitution. For example, in Santo in 2006, nine area chiefs ordered a family
originating from the island of Paama, but residing in Santo, to leave within 72
hours, after allegations that they were behind a series of brawls that occurred
during Independence Day celebrations.29  For a number of days, there was a
state of tension in Luganville, with residents erecting roadblocks and keeping
their children home from school. Despite the fact that the uncertainty over the
legality of the chiefly decision considerably heightened the tension, the only
statement made by state officials concerning the actions of the chiefs was that
‘while the chiefs have the right to make decisions the law also has its place and
must be seen to prevail’.30 This failure to clarify the legitimate boundaries of
chiefly powers is symptomatic of the general confusion and unease regarding
these issues.

Finally, there is the problem of cases that neither system wishes to deal with
and which each system claims is the responsibility of the other. For example, in
domestic violence cases, chiefs often send complainants to the police, saying
they are unable to deal with them, and the police often send such cases back to
the chiefs, on the basis that they are ‘private’ matters.31  In Ambae, for example,
the policy of the police is to send a woman back to the chiefs unless she has been
beaten so badly she needs to be hospitalised or the man has done it many times.
As a result, the victims are abandoned by both systems. Another situation where
this occurs is cases involving ‘big-men’, such as politicians, where the police do
not want to become involved. For example, in April 2007, a politician allegedly
assaulted three men, but when they went to lodge a complaint at the police
station they were advised to ‘solve the matter according to the traditional way’.32

On some occasions, both systems blame each other for a particular situation and
so try to avoid responsibility for fixing it. An example is the situation in South
Santo where there is almost a vacuum of authority and increasingly serious law
and order issues. The chief of the largest village in this area said that there were
large groups of people fighting each other over land issues with weapons such
as knives. The village chiefs and the area chiefly council have tried to stop the
fights but they have not been able to do so because people do not attend the
meetings called or pay the fines that are set. A village chief commented that the
chiefs currently did not have much respect as they were seen as being biased.
He said that he had asked the police to help support the chiefs but they refused
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to come. He commented, ‘[T]he police say that it is my work to make people pay
the fines, but how can I when I have no power?’33

The police on the other hand state that they are refusing to deal with these cases
because the fighting is due to disputes over land, which the chiefs should deal
with. A senior police officer states that they tell the chiefs that they must deal
with the underlying problem first, and until they do so there is no point in them
taking the end situation (the fighting) to court. He commented that these sorts
of situations arose when chiefs did not do their work properly, such as sorting
out disputes over land. He further commented that a chief should set up a
situation in which his community respected him so he could control his
community.34  It is clear that circular arguments such as these lead to the situation
where the relevant community is unprotected by either system of law and order.
Luckily, at present, this type of situation is not widespread, but it does show
how there is a need for the state system to recognise that the kastom system
today is facing serious challenges to and diminution of its abilities to enforce
orders that need to be addressed in a more fundamental way than exhorting the
community to respect the chiefs.

The problem of which system should deal with a case first
There are many times when the kastom system and the state system deal with
different aspects of the same case. Even where both systems accept the right of
the other system to be involved, however, there is often considerable difficulty
about the order in which the kastom processes and the court processes should
occur.

The problems with the kastom system dealing with a matter
first
Under kastom there is an imperative to deal with a matter quickly—to restore
relations between conflicting parties35  and to prevent it leading to further
disputes and getting out of hand.36 The holding of a kastom ceremony before
the court has dealt with a matter can, however, create serious difficulties for the
state process. There is the risk that after the ceremony the victim will not want
to proceed with the case or will be pressured to withdraw the case, as in fact
happened in the case study, making it extremely difficult for the prosecution
to go ahead. There is also a substantial risk that the witnesses in the state court
case will have their evidence seriously interfered with by the kastom process,
as the facts of the case will be discussed extensively during the kastom ceremony.
In addition, in cases that are brought to the court because the defendant has not
paid the fine the chief ordered, or the parties are dissatisfied with the chiefs’
decision, there will often be a significant time lapse. This time lapse makes it
very hard to investigate, especially as it precludes the possibility of getting a
medical report.37
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Finally, if the defendants plead not guilty, it will be very difficult to keep the
judge from being aware that a kastom reconciliation has taken place, and this
must inevitably have some effect on his or her determination of the guilt of the
defendants. This raises the point that there might not be exact parity between
a ‘crime’ in the kastom system and a crime in the state system. For example, in
the case study, in kastom the ‘crime’ that was committed by Peter was not rape
but incest, as he had sex with his ‘sister’. It was this that he was atoning for in
his kastom payment, as well as the consequent disruption he had caused to the
community and his family, rather than the charges of rape.38

On a more symbolic level, there are also problems with the court proceeding
occurring after a kastom payment has been made. These problems have been
highlighted in a number of high-profile cases involving the government in recent
years. The first case involved four high-ranking police officers who had
committed mutiny. A public reconciliation ceremony negotiated by the Deputy
Prime Minister and the police force was performed by the four men. After the
ceremony, however, the men were prosecuted and subsequently found guilty
of mutiny, incitement to mutiny, kidnapping and false imprisonment and were
sentenced to imprisonment. An opinion article in the local newspaper argued:

If the ceremony was to settle a quarrel or difference between the Police
and Government then I suggest that prosecution should not have been
brought in at all. Certainly the crime committed is very serious but if
we are serious about custom being the basis of our position as a free
people then custom power should also be allowed to prevail to forfeit
such a crime with a reconciliation ceremony.39

In another case, the government performed a reconciliation ceremony with the
paramount chiefs of Central Pentecost to apologise for the brutality of members
of the police force who had been sent to the area to facilitate a peace process
between factions in a land dispute. After the ceremony, the police involved were
charged with criminal offences. The Secretary-General of the Malvatumauri
commented that bringing proceedings after there had been reconciliation
‘defeated the purpose for which it [the reconciliation] was organised’ and
degraded kastom. He further explained:

A clear line has to be drawn to clearly state where and when kastom
comes into play and where and when court comes into play…In kastom,
when a person kills a pig or accepts one in a reconciliation ceremony,
automatically he is saying ‘Peace and unity returns. I declare that we
forgive [each other] and forget [the suffering caused]’.40

For this reason, the Malvatumauri proposed that if there was a traditional
reconciliation ceremony, it must take place after the investigations (and
presumably the whole state process) were completed.
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The knowledge that the state system will deal with the matter after the kastom
system might even affect the ability of the chiefs to call a meeting in the first
place. A youth observed that sometimes the chiefs called a meeting and said that
they had passed a complaint to the police but they wanted to deal with the
matter ‘long level long kastom’ (at the level of kastom). He commented that no-one
was very interested in this because there was no point if the case was already
with the police.41

The problems with the state system dealing with a matter first
There are also problems with holding a kastom meeting after a case has passed
through the state system. Significantly, if the kastom meeting is not held until
after sentencing, the court cannot take any kastom payment made into account
at all, increasing the problem of double jeopardy, discussed below.42  Also, as
Paul points out, if a kastom meeting is not held until after a person has been
punished by the state system, the defendant will be likely to refuse to make a
kastom payment, arguing that he or she has already been punished once. In such
a situation, he opined that the kastom payment would never be made and
relationships would not be able to be mended. This view is supported by many
chiefs, who have commented that it is common for people to say they have
already been punished by going to jail and therefore refuse to pay the kastom
faen that will enable them to be reintegrated back into the community. A prisoner
also supported this view, stating that he felt that he did not need to make kastom
because the law would get him and put him in prison anyway. Some chiefs also
mention that they feel they cannot make a party do kastom after the court has
dealt with a case because there has been ‘jastis finis’ (justice done already). This
causes big problems because, as they ask, how can the conflicting parties live
together in the same village when the case is finished if there is no kastom
settlement?43

The various disadvantages of each system dealing with a conflict first can be
summarised as in Table 6.1.

A possible way of overcoming most of these problems is to hold a kastom
ceremony after the determination of guilt by the state system, but before
sentencing. The problem of having to wait for the slow state processes, however,
remains.
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Table 6.1 Temporal ordering problems

State system firstKastom system first

•• The court cannot take kastom payment into
account when sentencing.

The victim might not want to continue with the
prosecution or might have pressure imposed to
withdraw charges. • Offender might refuse to make a kastom payment

meaning that relationships are not restored.• Evidence of witnesses potentially contaminated by
kastom processes. • The conflict is not able to be resolved quickly,

potentially leading to continuing avoidance
(meaning ties of interdependence are fractured)
and the risk of precipitating further conflicts.

• Time delay impedes police investigation.
• Difficulties for judge if aware that defendant has

made a kastom payment but pleaded not guilty.
• State proceedings might undermine the benefits

achieved by the kastom processes and make the
kastom system look irrelevant.

The problem of ‘double jeopardy’
A further problem raised by the case study is that of ‘double jeopardy’, meaning
in this context that the defendant is seen to be punished twice for the same
conduct—once by the chiefs and then by the courts. This issue was specifically
raised by a number of people involved in the case study and by many other
respondents as well. Thus, Agnes said that the punishment of her and Peter was
a ‘double judgment’ that went ‘over’ the punishment required. She said that
when Peter got out of prison, she and her family would have to pay kastom to
him again to make up for the imbalance created by the jail sentence. The uncle,
Paul, also referred to ‘double punishment’, but he insisted that he was not sorry
for having gone to the police and told the relatives who were cross with him
that at least he had accepted the kastom payment, thus reducing the prison
sentence considerably.

The Chief Justice explains that the ordinary person does not see that their kastom
payment is taken into account by the courts. He comments that every day people
say ‘be mi mekem long kastom finis!’. He explained that this was because ‘in their
own mind they are clean, they have paid out, and they do not understand why
they are being punished again’.44  A prisoner also expressed this view, explaining
bitterly that although he had paid a high kastom fine he was still sent to prison,
meaning in his understanding that the fine had not been taken into account.
Even many respondents from the state sector commented that personally they
believed that it was double jeopardy for the State to punish someone after they
had sorted matters out in kastom and made kastom payments. For example, a
judicial officer gave an example of a recent case he had dealt with in which a
man had killed another man but had acknowledged his guilt by making a big
kastom payment of 10 pigs and vt500 000 compensation to the widow as well
as paying for the school fees of the deceased’s children. This man was also the
sole breadwinner in his family, with three children of his own to support. The
judicial officer stated that at the moment there was no alternative but to send
such a man to prison, but he asked what this would achieve. He observed that
he would like to have some leeway in dealing with such cases.45
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The operation of the state system creates feelings of
disempowerment among the chiefs
Many chiefs state that they believe that the value of kastom is being undermined
by the existence of the state system, leading to them feeling disempowered and
demoralised. Often chiefs express frustration that they are not left to deal with
matters themselves. Thus, the President of the NSTCC, who was involved in the
case study, said that there was always the feeling of ‘another superpower coming
behind us’. He expressed disappointment that the court had not left the NSTCC
to deal with the matter, stating that it was a ‘waste’ of kastom ‘because at the
end of the day the court rules’. Further, even if the sentence was reduced due
to the kastom compensation, he said that it still ‘undermines the value of what
we believe in…[kastom] should be the final [word]’.46 The secretary of an island
council of chiefs similarly commented that the knowledge that chiefly decisions
could be challenged in court was demoralising for chiefs, noting that if one of
their decisions was challenged this undermined their decisions in the other 90
per cent of cases that were not challenged.47

The state system hinders the operation of the kastom
system
It is common to blame the weaknesses of the kastom system on the personal
failures of chiefs and on the youth of today for ‘lack of respect’. The findings
of this study, however, show clearly that the state system itself hinders the
operation of the kastom system—directly and also indirectly by undermining
its authority and enforcement capacity. First, we consider direct, and then
indirect, hindering of the state system.

Direct hindering of the kastom system by the state system
On some occasions the state system directly hinders the operation of the kastom
system. The first way it does this is by making orders contrary to chiefly
decisions. Unfortunately, the lack of adequate records means that it is very
difficult to determine what percentage of cases come to the courts because the
parties are dissatisfied with the decision of the kastom system. All that can
confidently be said is that this happens with some degree of regularity in
communities with adequate access to state courts. It is also not possible to
determine in what percentage of such cases the courts make decisions that
contradict those of the chiefs. It can be assumed, however, that this occurs
frequently, as the courts consider cases with no regard to how the kastom system
might previously have dealt with the case and they are likely to approach the
issues in a different way to the kastom system.

This has two consequences: first, it is clear from many respondents that the
knowledge that the courts can change a chief’s decision affects their view of
chiefs. One respondent gave an example of where the chief had ordered that
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someone should go back to the island and then the court had said the man should
not go, and they commented that this ‘mekem oli luk daon long ol jif nao’ (makes
people look down on chiefs now).48  Other people made comments such as that
‘people tend to drift away from chiefs when they see their decisions are
overturned by the courts’.49

Second, it means that the work the chiefs have put into restoring peace in their
community might be wasted and friction created again, making their work more
difficult. For example, recently in North Pentecost, a fight between two men
ended in one assaulting and killing the other with a piece of iron. The man paid
compensation two times, each time with 10 pigs with rounded tusks, and there
was harmony again in the community. Two to three weeks later, however, the
victim’s eldest brother reported the incident to the police50  and the whole matter
was stirred up again. The chief involved was extremely frustrated because there
was nothing he could do to stop the police from becoming involved, but the
effect of it was to undermine all of his work in trying to ensure peace in his
community. The Secretary of the Malvatumauri summed up this problem by
stating that ‘when the hair of the pig has been smoothed down, it should not be
rubbed up the wrong way again’.51

An interesting issue that has arisen in a number of cases is whether or not a
claimant can petition the courts for remedies in situations where the kastom
system has breached their constitutional rights. The constitution provides in
Article 6(1) that ‘anyone who considers that any of the rights guaranteed to him
by the Constitution has been, is being or is likely to be infringed may…apply
to the Supreme Court to enforce that right’. This provision does not specify
whether or not the rights can be enforced horizontally—that is, against private
bodies and individuals, including chiefs and chiefly councils—or just vertically
against the State. On three occasions when the courts have considered this matter,
they have found that there is horizontal enforcement, but a recent case held that
there is only vertical enforcement.52 Thus, there is an unresolved issue about
whether or not the courts can in fact overturn decisions made by the kastom
system on the basis that they have breached the constitutional rights of the
parties, although the weight of authority seems in favour of the fact that they
can.53

The state system also directly hinders the kastom system when the courts make
orders that interfere with the ability of the chiefs to resolve conflicts. One
example is the refusal of bail, which can in fact prevent a kastom payment being
made before the courts deal with the case. For example, in the case of Public
Prosecutor vs Munrel, the court stated in its sentencing decision, ‘You wanted
to undertake a custom settlement but your custodial arrangements have precluded
that.’54  Another very common example is a Domestic Violence Protection Order
that prevents a person from going within a certain distance of a family member
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with whom they have had a disagreement. For example, the Acting Chief
Registrar stated that a group of chiefs had visited him and expressed concern
that the courts were making orders that were having an effect on their ability
to hold kastom meetings. They explained that if there was an order that stopped
someone from moving around or from coming into contact with other people
then they felt paralysed and unable to do their work.55

Finally, the state system hinders the kastom system because in some instances
the courts have found chiefs criminally liable for executing or authorising the
execution of their decisions. The most famous example of this is the case of Public
Prosecutor vs Kota (1989–94, 2 VLR 661) , in which the court held that the chiefs’
decision for a woman to be returned to her island was unlawful and the chiefs
were guilty of inciting to commit kidnapping. In another case, several chiefs
were reportedly put in jail for contempt of court when they went ahead with
ordaining a chief contrary to a court decision.56  Another example was recalled
by a chief, who said that he had to spend two years in prison as a result of being
found guilty of unlawful assembly as a consequence of holding a meeting to try
to resolve a dispute over chiefly title in his community. He then commented:

Before when the kastom court made a decision that people were wrong
they just surrendered. But today it is not the same because the
trouble-makers can put the chiefs in court together with their council.
Respect has been lost. Lawyers can defend the trouble-makers. This sort
of thing has weakened or damaged the energy of all kastom chiefs.57

Many other comments made by chiefs showed that there was a real fear, and
also frustration, that they risked breaking state law by carrying out their chiefly
duties.

Although these types of orders might not be made very often, the message they
send out to chiefs and the community has far wider repercussions than the
particular case in question. Effectively, the state courts are telling the chiefs
that, whatever they do, they are at risk of having the state system contradict
them, and in some instances perhaps imprison them. Given the chiefs’ limited
understanding of the legal system, and what must appear to them to be at times
very arbitrary decisions, this understandably causes a great deal of unease and
a consequent weakening of their confidence in their own powers and
abilities—qualities that are needed in the role of community leader. 58

Indirect hindering of the kastom system by the state system
The state system also hinders the kastom system indirectly, by undermining the
authority of the chiefs and hence their enforcement capacity. One way it does
this is through providing dissatisfied parties with a way of avoiding compliance,
as they are able to say that they will ‘appeal’ to the state system. Numerous
examples of this were given during the course of the fieldwork. For example,
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in one case, a man hit an old man with a piece of wood he was carrying and the
old man fell over and was seriously injured. The old man was given a choice of
whether to file a complaint with the police or lodge the case with the council of
chiefs. He decided to give it to the council as the court would take a long time
and he would have to go to Vila to attend court. The council ordered the man
to pay a fine of five pigs. The man refused to pay the fine, however, justifying
his actions by saying that he wanted to appeal to the court. Another example
occurred in Vila, where the Port Vila Town Council of Chiefs fined a police officer
for his role in a fight. He was reported in the newspaper stating that he would
not pay but would ‘use his constitutional right to challenge the decision in the
court’.59 This problem was also highlighted in a recent report by the Foundation
of the Peoples of the South Pacific, which found that individuals felt free to
decide which system to choose and often when unsatisfied by the decision of
one to revert to the other. It further found that ‘freedom to move [from the
kastom system] into the formal system serves to undermine the authority and
enforcement capacity of Chiefs’.60

Another way the kastom system is indirectly hindered by the state system is
that people regularly challenge the chiefs on the basis either that they do not
have power or that they are breaching the constitution. This also makes it
difficult for chiefs to enforce their orders and wield authority effectively. For
example, the chiefs might want to send a ‘stronghed’ in Vila who has been
punished two or three times already by the chiefs but still continues to cause
trouble back to their home island. Often, however, people say to them, ‘We have
freedom of movement, you can’t do this to us.’ Even in remote islands such as
Erromango, it is common for chiefs to complain that young people challenge
their authority by saying that chiefs do not have the right to tell them what to
do and that only the police have that authority.61 They say that this is even
more frustrating because of the fact that the police seldom come to the island.

In addition, sometimes people criticise the chiefs by comparing what they do
with the state system. For example, people complain that the chiefs do not deal
with the cases ‘properly’, as they do not use proof in the way the courts do,
without realising the different basis on which the chiefly system works. As
shown in Chapter 4, chiefs have started to try to adapt their system to meet these
criticisms—for example, by writing laws and calling witnesses—but often these
adapted procedures are difficult to implement in practice.

The fact that people are aware of the state system, but do not understand it
properly, also leads to dissatisfaction with the kastom system, as people feel that
they might have been able get a ‘better’ outcome in the state system. For example,
a chief from Malekula explained that the big gap between kastom penalties and
those imposed by the court was creating problems. He gave the example of a
person who raped a woman, who would be made to pay a fine of a pig, kava
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and a mat in kastom but in the court would be sentenced to 12–13 years in jail.62

He commented:

People know about the system the court is exercising, like so much
number years in jail [sic], and people will have the feeling that that
punishment is bigger than this one, stronger…The woman’s family will
continue to have [a] bad feeling [if the matter is dealt with just in kastom]
because they know the heavy penalty [in court].63

Due to the impression, however unfounded, that the complainant might have
received a better deal if the state courts had dealt with the matter, one or both
of the parties might feel resentment towards the other, thus undermining one
of the main aims and benefits of the kastom system—that of reconciling the two
parties. The same chief commented that the bad feeling this created could last
a ‘whole lifetime’.

Finally, the existence of the state system and the knowledge that the making of
a kastom payment will reduce a criminal sentence have led some members of the
community to adopt a cynical attitude towards such payments. There is a
reasonably widespread concern that in some cases people just pay ‘a mat and a
few chickens’ in order to lessen their criminal liability before the state system,
when there is no accompanying true remorse or restoration of the relationship.
This is especially a problem in Vila, where much of the cultural context of the
kastom system, such as full community participation, is missing. For example,
in the case of Public Prosecutor vs Niala, the court commented: ‘In this case the
compensation by custom was carried out expeditiously and genuinely…This is
not a case where the compensation by custom took place near to the sentencing
date in order to influence the result of such sentencing.’64

The existence of the kastom system hinders the operation
of the state system
The undermining of one system by another works in both directions: the
existence of the kastom system also undermines the state system, although not
as significantly. There are a number of ways this occurs. First, because many
people go first to the kastom system, complainants often bring their cases late
to the state system. This makes it hard for the police to collect evidence and
impossible to get evidence such as medical certificates that are often crucial in
criminal trials.65  Second, when people go to the state system first, they might
subsequently withdraw their case after it has been settled in kastom, thus wasting
the time and money that have been spent on investigations or prosecutions. This
is reportedly very common—a prosecutor reports that this happens ‘almost all
the time, especially in rural areas’66  —and police officers and legal officers in
the prosecution office have reported high feelings of frustration about the fact
that they put work into a case that then goes nowhere. The Commissioner of
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Police stated that this had a demoralising effect on his officers and was a strong
disincentive to work hard on a prosecution or investigation.

The existence of the kastom system also contributes to lessening the legitimacy
of the state system, as people do not see it as ‘belonging’ to them, but rather as
being foreign and imposed, regardless of the fact that the laws have been passed
by the Parliament they elected. This is shown in the way people refer to the
state system as ‘loa blong waetman’ (white man’s law) and the continual criticism
that the state system does nothing to heal breaches of relationships in the
community and that in the state system ‘wan iwin, wan ilus’ (one wins and one
loses).67  For example, the police discovered an entire village in Malekula was
growing marijuana and many people were arrested and brought to Vila. The
leader of the operation (Pais) was reported to have asked ‘whether the
nakamals/nasara and their chiefs have any authority over their people at all’ or
whether it is ‘foreign laws that have authority’.68 This example shows how
people try to manipulate public sentiment by arguing that the state laws are
foreign and therefore not legitimate.

In addition, as for the kastom system, in the other system, the possibility of
being treated better or getting a different outcome is a significant destabilising
factor. For example, a former prime minister who was found guilty of forgery
was able to undermine the strength of the judgment against him by claiming
that he had not been found guilty by the chiefs. It was possibly this factor that
led to him being pardoned (after serving only four months of his three-year
prison term) and being elected back into Parliament. In a newspaper report, he
is cited as saying, ‘The public didn’t agree. The President didn’t agree, and the
chiefs didn’t agree either.’69

Conclusion
This chapter has demonstrated that in Vanuatu it is common for people to engage
in ‘forum shopping’ and ‘forum negotiation’ at all stages of the process of
managing a particular conflict. We have therefore seen that:

• complainants and their families pressure chiefs to deal with cases by
threatening to lodge a complaint with the police if they do not

• chiefs pressure defendants to attend meetings and make kastom payments
by threatening to go to the police if their orders are not obeyed

• complainants and chiefs attempt to withdraw cases from the state system at
all stages of the criminal justice process

• there are negotiations over the temporal ordering of the processes of both
systems when both systems deal with the same case.

Although some scholars argue that ‘people should be allowed to shop for
justice’,70  the data generated by this study suggest that the current freedom to

195

The problems of the existing relationship between the state and kastom systems



do so is destructive as it generates a variety of problems. These problems can
be classified into four groups: disempowerment problems, de-legitimation
problems, destabilisation problems and individual justice problems.
Disempowerment problems involve each system experiencing a loss of exercise
of control over what it considers to be its legitimate work because of the actions
of the other system. De-legitimation problems arise from each system undermining
the authority and legitimacy of the other. Destabilisation problems include all
the negative effects on society as a whole that flow from the tensions between
the two systems and from the fact that they are not working well together.
Finally, individual justice problems are those that particular individuals face as
a result of the current relationship between the two systems. The various
examples of these four classes of problems, which overlap to a certain extent,
can be seen in Table 6.2.

We can see therefore that currently not only is each system missing out on the
opportunity to be enriched by, and learn from, the other, each is actively
competing with and undermining the other. These findings support Tamanaha’s
contention that:

People and groups in social arenas with coexisting, conflicting normative
systems will, in the pursuit of their objectives, play these competing
systems against one another. Sometimes these clashes can be reconciled.
Sometimes they can be ignored. Sometimes they operate in a
complementary fashion. But very often they will remain in conflict, with
serious social and political ramifications.71

Recognition of this is crucial in moving towards a better relationship between
the two systems, as it involves acknowledgment that strengthening the kastom
system cannot be done in isolation from a consideration of how it is affected by
the state system, and vice versa.72  As such, the current response to calls for
assistance to shore up chiefly power of putting responsibility solely onto the
chiefs is misguided.73 Rather, what is required is a reform of the relationship
between the two systems to encourage greater synergy between them, and it is
the various possible models for this that is the concern of the next two chapters.
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Table 6.2 Four classes of problems flowing from unrestricted forum shopping

Chiefs feel disempowered because:Disempowerment
problems • the State prohibits them from using coercive powers to enforce their orders

• there is concern that their orders breach the constitution
• the State makes orders that stop them from being able to hold kastom meetings

(for example, custodial arrangements, protection orders)
• defendants can refuse to make kastom payments by arguing they have already

been dealt with by the state system
• the State sometimes overrules chiefly orders
• their authority and therefore enforcement capacity are affected by the

de-legitimation problems.
State system officials feel disempowered because:

• complainants withdraw cases after they have already been actioned
• complainants come to the state system too late for the best evidence to be

collected.

The kastom system is undermined because:De-legitimation
problems • people challenge the authority of chiefs on the basis that their power is

unconstitutional and their laws are not written ‘in black and white’
• chiefly orders are overridden by the State and prosecutions are made after kastom

reconciliations, suggesting kastom processes do not ‘really’ count
• people refuse to make kastom payments by claiming they will ‘appeal’ to the

state system
• people adopt a cynical attitude towards kastom payments, suggesting that people

make them just to get a lesser sentence in the state system.
The state system is undermined because:

• people claim that the state system is foreign and that therefore its judgments do
not ‘really’ count.

Destabilisation
problems

• People emerge from prison resentful, creating tension in the community.
• The feeling that a complainant could have received a better outcome with the

‘other’ system undermines reconciliation processes.
• Neither system adequately supports the other, meaning that civil disturbances

are not managed effectively (for example, the Vila riots discussed in Chapter 1
and the Santo tensions discussed above).

• Community confusion and misinformation about which system is responsible for
what undermine public confidence in using the two systems.

• Both systems avoid taking responsibility for certain types of cases—for example,
domestic violence cases—by claiming it is the responsibility of the other system.

• State resources are wasted in processing cases that are later withdrawn, meaning
less can be spent on effective law and order processes.

Individual justice
problems

• Double jeopardy.
• Complainants are susceptible to pressure from others to use a particular justice

forum.
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6  Garae, Len 2005, ‘Ligo cautions Ambae chiefs not to interfere in alleged rape case’, Vanuatu Daily
Post (Port Vila), 27 October 2005, p. 3.
7  Garae, Len 2005, ‘Lakalakabulu allowed to punish Ambaeans’, Vanuatu Daily Post (Port Vila), 21
November 2005, p. 2.
8 The relative value of this payment is shown by the fact that both of the defendants’ monthly incomes
were approximately vt50 000.
9 These were that at the time of the offences Agnes had been unwell as a result of diabetes and high
blood pressure. Further, over a period of years, she had received considerable financial support from
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Peter and his wife, which allowed her to pay for water, lighting, food and school fees for her children.
The court found that as a result of her feelings of gratitude and obligation to Peter and his wife, she
could not properly deal with the problem of Peter’s feelings towards her daughter.
10  One respondent said that Mary herself went as well, but another denied this. As I could not speak
with her directly, I could not find out definitively.
11  Another respondent had also stated that there was some type of sexual history between Peter and
Agnes, which tended to confirm this part of the story.
12 The concept of shame has very important cultural meanings in Vanuatu. See the discussion of this
in Chapter 4 under ‘The restorative nature of the kastom system’.
13 This is related to the idea that people’s identities are relational (to family and relatives) just as much
(or more so) as individual. Strathern terms this notion of Melanesian personhood ‘dividuality’,
emphasising that ‘[f]ar from being regarded as unique entities, Melanesian persons are as dividually as
they are individually conceived. They contain a generalized society within. Indeed, persons are
frequently constructed as the plural and composite site of the relationships that produce them.’ Strathern,
Marilyn 1988, The Gender of the Gift, p. 13. Hess (Person and place on Vanua Lava, Vanuatu, p. 76)
discusses the fact that in Vanua Lava the blood of a person is seen not as an individual’s property, but
as belonging to the whole matrilineal group, and explains that therefore when it is spilt the person who
did so must pay a small fine to the group.
14  Interview with the Director of Youth and Sports (Port Vila, 11 June 2004).
15  Discussed further under ‘Dispute and confusion over jurisdiction’.
16  See further Chapter 4 under ‘Challenges for the kastom system today’.
17  He said that he waited for them to come to see him, rather than approaching them himself, because
in the kastom of East Santo a brother should not be involved in affairs concerning his sister and that
they should have known this and come to take the matter off his hands.
18  Garae, Len 2005, ‘Court proceeds with rape case despite chief’s appeal’, Vanuatu Daily Post (Port
Vila), 2 November 2005, p. 1.
19  I did not speak to Mary as I was told that she did not want to speak about it and was not a
communicative type of woman.
20  von Benda-Beckmann and von Benda-Beckmann, ‘The dynamics of change and continuity in plural
legal orders’, p. 25. Santos also argues, in the context of discussing traditional authorities in Mozambique,
that ‘[w]hat is at stake is, once again, the relationship between the political control and the administrative
control of populations and their territories, and particularly the question of the legitimacy of the power
needed to secure either form of control’. Santos, ‘The heterogeneous state and legal pluralism in
Mozambique’, p. 68.
21  See Chapter 5 under ‘The relationship between the police and the kastom system’.
22  Hess, Person and place on Vanua Lava, Vanuatu, p. 73.
23  For example, in some areas, it is a very serious breach of kastom for a brother to speak about his
sister’s personal life, as discussed in the case study.
24  See a further discussion of this in Chapter 4 under ‘Kastom procedures and kastom law’.
25  Interview with Head of Sexual Offences Unit (Port Vila, 23 May 2003).
26  Copies of police reports on file with the author.
27  I describe one instance of this that I witnessed in the Prologue.
28  Interview with a legal officer, Public Prosecutor’s Office, Santo (Santo, 17 November 2004).
29  Binihi, ‘Family Ulas prepared to leave Luganville’.
30 This statement was made by the First Political Advisor in the Ministry of Home Affairs. See Garae,
‘Police arrest five in tense Luganville’.
31 The Church also often becomes involved in such cases, mostly in terms of ‘witnessing’ and
‘counselling’ families, offenders and victims before or instead of them ever reaching a kastom or state
stage.
32  ‘Three VRP members assaulted by UMP leaders’, Vanuatu Daily Post (Port Vila), 21 April 2007, p. 8.
33  Interview with a chief (Santo, 17 November 2004) (my translation from Bislama).
34  Interview with a senior police officer (Santo, 18 November 2004).
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35  In particular, it is important that the ties of interdependence can continue (for example, in the case
study, many of Agnes’s children and even Mary were dependent on the support of the first defendant
and his family).
36  For example, in the case study, there was the threat that disputes over land in East Santo would flare
up and create further divisions.
37  Interview with the Head of the Sexual Offences Unit, Vanuatu Police Force (Port Vila, 23 May 2003).
38  According to the President of the NSTCC, the sex had not in fact been forced; rather, Mary had
agreed to it in exchange for money. Whether these facts are true or the ones set out in the judgment
are true is not clear, but certainly in the president’s mind, and most likely in the minds of many of the
participants, the kastom payment is not concerned with the question of rape. See also below under
‘Problems within the kastom system’.
39  Garae, Len 2003, ‘Where custom seems to lack value’, Trading Post (Port Vila), 15 May 2003, p. 4.
40  Garae, Len 2003, ‘Chiefs urge investigation before reconciliation’, Vanuatu Daily Post (Port Vila), 20
August 2003, p. 4.
41  Interview with members of Wan Smol Bag Theatre Group (Port Vila, 15 April 2004).
42  Although Section 39 of the Penal Code (Amendment) Act 2006 does permit a court to postpone
sentencing to allow a kastom payment to be made ‘if satisfied that it will not cause undue delay’.
43  Interview with chairman of an island council of chiefs (Santo, 18 November 2004).
44  Interview with Chief Justice Lunabek (Port Vila, 5 September 2003).
45  Anonymous interview.
46  Interview with a chief (Port Vila, 28 February 2005).
47  Interview with a chief (Port Vila, 31 March 2004).
48  Interview with Port Vila Town Council of Chiefs (Port Vila, 26 May 2004).
49  Interview with Legal Officer, Sanma Provincial Council (Santo, 15 November 2004).
50 The respondent did not know why the brother did this.
51  Selwyn Garu, Secretary of the Malvatumauri (Author’s notes from the Vanuatu Judiciary Conference,
University of the South Pacific, Emalus Campus, Port Vila, Vanuatu, 26 August 2006).
52  For an in-depth discussion of these cases, see Forsyth, Miranda 2005, ‘Is there horizontal or vertical
enforcement of constitutional rights in Vanuatu? Family Kalontano v Duruaki Council of Chiefs’, Journal
of South Pacific Law, vol. 9, no. 2, <http://paclii.org.vu/journals/fJSPL/index.shtml> See also New
Zealand Law Commission, Converging currents, pp. 212–16, for a discussion of the approach taken in
other countries in the region. The New Zealand Law Reform Commission, Report of Proceedings, p. 216,
concludes that ‘[c]ustom and human rights can be better synthesised by constitutional or statutory
provisions for the horizontal application of human rights, so that they come to apply between individuals,
including between customary leaders and their people’.
53  In any event, the issue is largely a technical one because, as already discussed, the decisions made
by the kastom system are unenforceable and so the complainant can just refuse to comply with the
order. If the order is enforced through force then criminal proceedings can be brought, as occurred in
the case of Public Prosecutor vs Kota and Others (1989–94, 2 VLR 661). It would become more of an issue
if the kastom system had formal recognition by the State, although then it might be possible to argue
that in fact the kastom system is part of the state system for these purposes anyway.
54 Public Prosecutor vs Munrel, 2005, VUSC 75, http://www.paclii.org.vu
55  Interview with Acting Chief Registrar (Port Vila, 5 April 2004).
56  Garae, Len 2005, ‘North Efate chiefs in prison after losing court case’, Vanuatu Daily Post (Port Vila),
9 May 2005, p. 6.
57  Interview with a chief (Port Vila, 22 September 2004).
58 The level of concern about this is shown by the fact that in one of the earlier drafts of the Bill for
the National Council of Chiefs (Organisation) Act, the following provision was included: ‘Immunity of
members of Councils of Customary Chiefs. No member of any councils [sic] of customary chiefs may be
arrested, detained, prosecuted or proceeded against in respect of opinions given, or votes cast, or
decisions taken by him in the customary council in the exercise of his office.’ This provision was not
present in the bill that was in fact presented to Parliament on 14 June 2006, presumably due to the
advice of the State Law Office.
59  ‘No faen i go long PVTCC—kot i mas harem Apil: bong i talem’, The Independent (Port Vila), 14 August
2005, p. 4.
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60  Kalontano et al., Assessing Community Perspectives on Governance in Vanuatu, p. 121.
61  Interview with chief’s son (Erromango, 18 May 2004).
62  Actually this is much higher than the usual rape sentence, which averages about seven years.
63  Interview with a chief (Port Vila, 14 April 2004).
64 Public Prosecutor vs Niala, 2004, VUCA 25, <http://paclii.org.vu>
65  Especially because the corroboration rule still exists in Vanuatu for sexual offences. See, for example,
Public Prosecutor vs Mereka (1992, VUSC 10, http://www.paclii.org.vu).
66  Interview with a legal officer in the Public Prosecutor’s Office (Port Vila, 11 May 2004).
67  In other words, it is not a win-win situation, such as the kastom system is widely perceived as being.
68  Garae, Len 2006, ‘Pais hits out at police over arrests’, Vanutau Daily Post (Port Vila), 26 October
2006, p. 3. Interestingly, apparently the chief of the village had said himself that he had no control in
the village and that no-one listened to him, and the reply given by Pais was that this was because the
chief adhered to foreign authority.
69  Bohane, Ben 2002, ‘The boxer: Barak Sope, ex Prime Minister and political maverick’, Pacific Weekly
Review, 25 November – 1 December 2002, p. 6.
70  Penal Reform International, Access to Justice in Sub-Saharan Africa, p. 169.
71 Tamanaha, Understanding legal pluralism, p. 60.
72  Such an argument is also made in a development context in Boege et al., States emerging from hybrid
political orders.
73 This response was illustrated by the recent refusal of Parliament to legislate for chiefly jurisdiction
over conflict management when the Bill for the National Council of Chiefs Act (2006) was presented to
Parliament. See Chapter 5 under ‘The Malvatumauri’.
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7. A typology of relationships between
state and non-state justice systems

We have seen in the past three chapters that there are significant problems with
the current relationship between the kastom and state systems in Vanuatu.
Therefore, the final questions posed by this study concern an inquiry into other
types of relationship that might enable the two systems to work together better,
and how such a new relationship could be chosen and implemented. As discussed
in Chapter 2, however, to date there has not been a serious attempt to create a
framework for a comparative study of relationships between state and non-state
justice systems. Further, although in much of the relevant literature there are
references to the need to ‘recognise’, ‘empower’ and ‘harmonise’ relations
between state and non-state systems, as yet there has been limited inquiry into
what exactly is meant by these terms. One explanation for this is the connection
of this inquiry with sensitive issues concerning state sovereignty. While it is
easy to agree in theory with broad statements about the need for recognition of
non-state systems, once the real detail is broached, significant levels of
disagreement emerge.1 This could be due to what Blagg calls the ‘meticulously
embroidered fiction that it is possible to both “empower” communities and not
to give up any of one’s own’ power.2  Another reason is that issues of normative
recognition and institutional recognition have tended to be conflated.3

The aim of these final two chapters is therefore to develop a framework that
facilitates the investigation of the range of possible relationships between state
and non-state systems, the specific details that differentiate one model of
relationship from another, the potential advantages and disadvantages of the
different models and the situations in which these models are working or not
working and why. It does this through a comparative analysis of the literature
on non-state justice systems from more than 20 jurisdictions.4  In addition, it
also considers the internal changes each system could make to develop a more
collaborative and closer relationship with the other system. The process
advocated thus involves a three-pronged approach. The final chapter is concerned
with outlining a methodology of how to use the typology and mutual-adaptation
suggestions set out in this chapter to go about restructuring and reforming the
relationship between state and non-state justice systems.

One of the key questions this chapter is concerned with is whether it is possible
to have the state and non-state justice systems working ‘side by side’ in a
situation of mutual respect and recognition as advocated by many indigenous
groups and, if so, what such a situation would look like.5  Other important
questions are whether, and if so, how, a non-state justice system can retain its
integrity and wholeness while working together with a state system; and to
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what extent a state can legitimately empower a non-state justice system to
exercise adjudicative power, while respecting the State’s constitutional
obligations to ensure everyone a fair trial. A strong thread running throughout
these two chapters is the emphasis on the need to think less about hierarchy and
rules and more about flexible, responsive partnerships and collaborations. In
other words, there needs to be both ‘bottom-up’ and ‘top-down’ initiatives, as
well as continuing dialogue between the two systems about how their relationship
can be restructured and renewed to allow each system to support the other in
working towards those goals that are common.

In Vanuatu, and in the majority of countries surveyed for this book, there are
only two major legal orders: most commonly, the state and a customary justice
system. There are, however, other jurisdictions where there are three, and
possibly even more, main legal orders. The most common types of non-state
legal systems, in addition to customary law systems, are religious-based legal
systems, such as the sharia courts in Nigeria,6  and it is also increasingly
recognised that there are transnational legal systems.7  Although the focus of
these two chapters is on a situation involving two types of system only, the same
general approach could be adapted to fit a situation where three or more types
of legal systems must be accommodated.8

A framework for analysing different types of relationship
between non-state and state justice systems
Given the lack of an existing framework to analyse different types of relationship
between state and non-state justice systems, I propose a framework that
conceptualises various types or models of relationship as existing along a
spectrum of increasing state acceptance of the validity of the exercise of
adjudicative power by the non-state justice system. At one end of the spectrum,
the model of relationship involves the State outlawing and suppressing the
non-state justice system, while at the other end the model involves the State
incorporating the non-state justice system into the state legal system. The
proposed framework can be diagrammatically represented as in Figure 7.1.

There are a number of general points to be made about this framework before
a detailed description of the different models included in it is entered into. First,
many of the models discussed contain within themselves a significant range of
relationships. It is for this reason that they should be viewed as existing on a
spectrum, where one model gradually fuses into another as the detail of the real
operation of the relationship is worked out. That said, there are some places
along the spectrum where clear lines can be drawn and it is possible to say that
a fundamentally different approach has been adopted.

202

A Bird that Flies with Two Wings



Figure 7.1 Typology of relationships between the different systems

The first of these points is the decision by the State to formally recognise the
legitimacy of the exercise of adjudicative power by the non-state justice system.
This step changes the relationship from one of informality to one of formality,
thus radically altering the nature of the linkages required between the two
systems—for example, by introducing questions of supervision and appeal. The
importance of this distinction should not, however, be overstated. Bouman
argues, ‘It is a mistake to equate recognition with active, explicit national
regulations.’ He observes that in Botswana the unwarranted and non-formally
recognised customary courts are by no means autonomous but are controlled
indirectly by the State.9 This suggests the necessity to recognise that even an
informal relationship might allow the State to exercise a degree of control over
a non-state justice system. Further, this regulation could in fact be as effective
in supporting/regulating non-state justice systems as formal recognition. This
could also work in the opposite direction. Tamanaha notes, ‘The private
arbitration tribunals of the lex mercatoria, for example, constitute an avoidance
of state legal systems, yet state legal systems bolster this putative rival every
time judges pay deference to or enforce arbitration decisions.’10

A further point where a distinctly different type of relationship arises is where
the State lends its coercive powers to the non-state justice system, thus allowing
the latter to enforce its decisions by force if necessary and to compel attendance
before it. This also has a considerable effect on the relationship as it alters the
degree of independence of the two systems from each other, resulting in far
more regulation by the State of the non-state justice system and a fundamental
change for the non-state justice system of the basis of its authority.
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A second general point about the framework is that it considers the response of
the State towards the non-state justice system as the defining feature of the
relationship, and is thus based on the assumption that there will always be a
state system and this will always be important. Of course, there were periods of
history (especially before the Treaty of Westphalia in 1648) when this was widely
not true, and Chanock argued that even today in many countries state law had
a limited role—‘not only in the normative universe, but also in its use as a means
of settling disputes’.11  Because of the way the international system of granting
states sovereignty over law making works today, there is, however, no
jurisdiction where state law does not have at least theoretical capacity to regulate
local disputes. As Santos argues, ‘The nation state and the inter-state system are
the central political forms of the capitalist world system, and they will probably
remain so for the foreseeable future.’12

The approach that is taken in the framework could nonetheless be criticised as
privileging the state over the non-state justice system, and thus falling into the
ideology of legal centralism.13  As discussed in Chapter 2, however, it is legitimate
(and pragmatic) to recognise that state justice systems in general have certain
features that non-state justice systems often do not have, such as a monopoly
on the legal use of force, access to state funding and resources, a coherent national
structure and, in many countries at least, transparency and institutional
structures requiring respect for human rights. Many of these structural
characteristics give the State a normative advantage in implementing reforms.14

In contrast, authority is often dispersed in non-state justice systems, making it
difficult to obtain leverage for substantial changes, and funding is often extremely
limited. It is not, however, legitimate to treat state law differently merely because
it is state law, so once the discussion moves away from the typological framework
and into a more normative theory discussion in the next chapter, attempts are
made to rebalance this state-centred approach by considering creatively how a
non-state justice system might recognise and regulate a state system.

The focus of the framework on the State and its relationship with other systems
is also based on a presupposition that there is a separation between state and
non-state organs. Given the increasingly elastic boundaries between state and
non-state institutions, this is a limitation of the framework that it is hoped future
work might overcome. In particular, it means that hybrid legal structures, such
as the Village Courts in Papua New Guinea or the Island Courts in Vanuatu, do
not fit comfortably into the spectrum. They are, however, discussed in this
chapter (under ‘Mutual adaptations/innovations by state and non-state systems’),
along with a consideration of other adaptations/innovations by both systems.

The third general point to be made about the framework is that it is concerned
with what Woodman has termed institutional pluralism, which involves
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recognition of the structures, institutions and processes of other legal systems,
rather than legal norms.

A fourth observation is that it is possible that there might be two or more
different models of relationship in existence in the one country at the same time.
For example, in Bangladesh, the shalish system of dispute resolution exists in
three ways: as traditionally administered by village leaders; as administered by
a local government body; and in a modified form introduced and overseen by
NGOs.15  Indeed, the research suggests that it is likely that if a state coopts the
non-state justice system in a way that limits, rather than increases, effective
access to justice, a non-state-authorised version of the same system will develop
and exist simultaneously with the state form. For example, in Nigeria, although
there are state customary courts, local people prefer to use the non-state
traditional courts as these are seen as being not imposed by the government, as
the customary courts are.16  In situations where there are two different types of
non-state justice system in one jurisdiction, such as a customary system and a
religious-based system, it is also possible that there will be different relationships
between the state and the different non-state justice systems.

Finally, it is not necessary for there to be a uniform relationship between the
state and non-state justice systems throughout the jurisdiction, but different
relationships can be formed depending on the various needs and resources in
particular localities. For example, the Northern Territory Law Reform Commission
in its Report of the Committee of Inquiry into Aboriginal Customary Law
recommended that each Aboriginal community should be assisted to develop
its own plan to incorporate traditional law into the community ‘in any way the
community thinks fit. The inquiry’s general view is that each Aboriginal community
will define its own problems and solutions’17  and draw up a ‘law and justice plan’
that will appropriately incorporate or recognise Aboriginal customary law as a
method of dealing with issues of concern to the community.18 The Australian
Human Rights and Equal Opportunity Commission has also recognised that ‘it
is reasonable to expect that one size will not fit all and a variety of forms of
modelling and agreement-making could be pursued in regard to community
justice’.19

Models of relationship
This section analyses seven different types of relationship between state and
non-state justice systems. The models that involve informal state recognition are
analysed in terms of the extent of support given by the State to the non-state
justice system. The models that involve formal recognition of the non-state
justice system by the State are analysed in terms of the extent of the recognition
of jurisdiction and its degree of exclusivity, the types of regulation or supervision
the State exercises over the non-state justice system and the linkages between
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the systems in terms of referral and appeals. For all models, examples are given
of where they have been used, an assessment is made of the advantages and
disadvantages of each model and finally suggestions are made as to the
circumstances in which the model should be considered by a particular
jurisdiction. It must be noted that these models, and this framework, are very
much a beginning rather than a finished product, and are based on data that are
often incomplete.

Model 1: Repression of a non-state justice system by the
state system
Table 7.1

A non-state justice system is actively suppressed by the State—for example, by
prosecuting those who administer the system.

Significant features

Ideally ensures a homogenous legal system with no competing systems undermining
each other (assuming there are no other non-state justice systems in the country).

Advantages

Disadvantages • Might not work in practice but merely force non-state justice systems to go
underground. 20

• Breaches of natural justice and human rights of parties much harder to remedy if
the system is operating in secret.

• The benefits of non-state justice systems such as speed, local presence and easy
accessibility are lost.

• May in fact alienate those who wish to use the non-state justice system even further
from the state system.

If the non-state justice system(s) were completely dysfunctional, abuses of human
rights were pervasive and these problems were so entrenched as to be incapable of
being fixed (for example, the Klu Klux Klan’s justice system or that of the Mafia or
Colombian bandits)21 while the state system ensured access to justice for everyone.

Circumstances in
which the model
should be considered

This model involves the State actively repressing a non-state justice system by
making it illegal for it to deal with cases (rather than by merely outlawing the
use of coercive force by the non-state justice system). It is not common, but
exists formally in Botswana. As discussed below in Model 7, Botswana has
attempted to incorporate its customary justice system almost entirely into its
state system, and perhaps as a result has tried to ensure that there will be no
‘non-state’ customary justice system to compete with its ‘state’ customary justice
system. Thus, Section 33 of the Customary Courts Act (Chapter 04:05 [Botswana])
provides that any person who attempts to exercise judicial powers within the
jurisdiction of a duly constituted customary court or knowingly sits as a member
of such a court is guilty of an offence. In reality, Bouman states that unwarranted
and not formally recognised chiefly courts are in fact tolerated, or even
supported, by the official police forces, although their adjudication activities
are in violation of various national laws.22 This suggests that enforcement of
this model might be problematic. Tamanaha also comments on the possibility of
a state system suppressing contrary norms and practices, and notes that ‘[w]hen
the competing system is longstanding or deeply entrenched, the official legal
system is confronted with a formidable task, which it often falls short of
achieving’.23
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Model 2: Formal independence between the systems but
tacit acceptance by the State of a non-state justice system
In the majority of countries in the world where there is a weak state and a
non-state justice system of some sort, there is no formal recognition given to a
non-state justice system, but the State turns a ‘blind eye’ to the fact that the
non-state justice system processes the majority of disputes, and state actors often
unofficially encourage reliance on the non-state justice system. The literature
suggests that this model of relationship exists in: Timor Leste,24  Lesotho,25

Malawi,26  Zambia,27  Mozambique,28  Kiribati,29  Ghana,30  Nigeria,31  Solomon
Islands32  and, of course, in Vanuatu. For example, in relation to Timor Leste,
Mearns notes:

Police are acting pragmatically at the village level by encouraging some
(often most) situations to be resolved through the village chief (Chefe de
Suco) and a village council. Like it or not, the local justice system is
operating and appears to be the preferred system.33

In this model, while the State does not actively suppress the non-state justice
system, neither does it support it in any way. The advantages and disadvantages
of this model in respect of Vanuatu have already been discussed in full in the
previous three chapters. Some of these problems have also been noted in the
literature discussing the operation of this model in other jurisdictions. For
example, the problem of enforcement of orders that is troubling the chiefs in
Vanuatu is also apparent in Malawi:

[T]he chiefs lamented that because they function outside the
constitutional and legal framework they find it difficult to have their
judgements enforced. The chiefs demanded that they be given back their
powers, particularly their former powers to order detention and the
power to impose community service orders, since people are now often
likely to ignore their decisions, advice and directives.34

One of the other problems of this model highlighted by this study is the lack of
mechanisms for controlling abuses of power and breaches of human rights by
non-state justice systems. Such problems also appear to exist in other
jurisdictions. For example, Mearns notes that in Timor Leste, ‘local patterns of
dispute resolution certainly do not always accord with ideas of equality,
democracy and international human rights’.35

In some countries where this model exists, the State does formally recognise the
non-state justice system in a very limited way, such as in Vanuatu, where state
courts are required to take into account any customary settlement that has been
made when sentencing.36 The courts are not, however, allowed to dismiss a
case on the basis that it has been already dealt with by the non-state justice
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system37  and, in Vanuatu at least, the customary settlement affects only the
quantum and not the nature of the sentence given by the State.38

Table 7.2

Significant features • No formal recognition of right of non-state justice system to exercise adjudicative
power.

• Allowance by the State of informal relationships between the two systems.

Advantages • The linkages between the two systems remain flexible and dynamic.
• The non-state justice system is able to define its own norms and procedural

framework, thus allowing it to meet the changing needs of the community.
• It keeps cases out of the state system with minimum cost to the State.
• It provides people living in weak states with access to justice they might not have

if they rely entirely on the State.
• Leaves space for innovation.
• It means the non-state justice system must continue to meet community needs and

expectations to remain utilised.

Disadvantages • Temporal ordering problems (see Table 6.1).
• Problems flowing from unrestricted forum shopping:

• disempowerment
• de-legitimation
• destablisation
• individual justice (see Table 6.2).

• Could be problems of unregulated bias or discrimination against women and youth
in the non-state justice system.

• Non-state justice system could face difficulties with enforcement of orders.

If the non-state justice system is very strong with no need of state assistance; its own
regulatory processes effectively do or could prevent abuse of human rights; and the
informal links with the state system are clear, and do not lead to the undermining of
each system and are not subject to abuses of power.

Circumstances in
which the model
should be considered

Model 3: No formal recognition but active encouragement
of a non-state justice system by the State
This model involves the State fostering and supporting a non-state justice system
at an informal level, but stopping short of endorsing its exercise of adjudicative
power. Such a relationship exists in many countries throughout the world,
particularly where governments are becoming increasingly aware of the
limitations of the state justice system and the value of non-state justice systems
to overcome some of these limitations. Vanuatu is in fact drifting closer to this
model as the State is beginning to support the training of chiefs in
dispute-resolution practices, good governance and human rights.39

An example of this model is the Zwelethemba Model of Peace Committees in
South Africa.40 This is a pilot project in a poor black community, the aim of
which is to improve security for members of the community by using the ability
and knowledge of those members. The program was initiated with the support
of the national police and the Ministry of Justice. In essence, the Peace
Committees receive complaints and then convene ‘gatherings’ of members of the
community who are thought to have the knowledge and capacity to solve the
disputes. The Peace Committee members facilitate the process whereby those
invited help to outline a plan of action to establish peace. If one of the parties
wishes to go to the police then the Peace Committee members facilitate this. No
force is used or threatened to ensure compliance. The issue of remuneration for
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the Peace Committee members is solved in an ingenious way: committees earn
a monetary payment for every successful gathering held.41

Initial reviews of this pilot project were promising: it was found that
commitments to plans of action took place in more than 90 per cent of gatherings,
that the process was fast, that women and young people played a major role in
the processes and that the Peace Committees dealt effectively with serious
problems such as domestic violence that might not have been dealt with by the
police. In discussing the approach of the Zwelethemba Model of Peace
Committees, Johnston and Shearing comment that ‘it does not subscribe to a
neo-liberal strategy whereby the state “steers” and the community “rows”. On
the contrary, the model is based on a process in which governments provide
support to local people who, themselves constitute a significant node in the
governance of security.’42

In Australia, there are a number of ways in which the State is working informally
with various Aboriginal communities that also fit this model. Examples are the
Community Justice Groups in Queensland and Law and Justice Committees in
the Northern Territory. Neither has any statutory authority, but they enter into
various agreements with government and community agencies and work together
with courts and police in a variety of ways, including diversion programs,
pre-court sentencing and community service orders.43

There are a number of advantages with such a relationship. Significantly, this
model allows the State to support the non-state justice system and also to exercise
a degree of informal regulation over it, while permitting it to develop through
its own processes. It also develops clearer pathways between the systems,
reducing confusion about different roles and also ideally reinforcing each other’s
legitimacy, as they are perceived as working together rather than in competition
with each other. Such initiatives have, however, also been criticised as having
significant long-term flaws. For example, an Australian Human Rights and Equal
Opportunity Commission report states:

Such community-based processes are generally an add-on to the existing
system—tolerated and allowed to operate in tandem with the mainstream
system, yet not given the legitimacy or support necessary for them to
challenge the fundamental basis of the mainstream system or result in
any reconfiguration of relationships and responsibilities. Power is
ultimately retained by the relevant authorities within the formal system.44

Many of the problems associated with Model 2 also exist in this model, although
there is more opportunity for them to be managed by establishing an active
dialogue between the two systems.
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Table 7.3

Significant features • No recognition of right of non-state justice system to exercise adjudicative power.
• Active encouragement of the non-state justice system by the State.
• Informal partnerships with government agencies.

Advantages • Allows the non-state justice system to remain as close to existing cultural practices
as possible, and to develop organically, while assisting with the gradual process of
reform.

• Prevents the State from dominating the non-state justice system, thus preserving
its integrity.

• Leaves space for justice innovations.
• Close links with state institutions facilitate mutual learning about the two systems.
• The ability to refer cases to the state system might provide an extra degree of

legitimacy and power to the non-state justice system. 45

Disadvantages • Does not provide support for the non-state justice system in terms of enforcement
of orders.

• Might not provide an effective means of regulating non-state justice systems to
prevent possible abuses of power.

• Temporal ordering problems and the four categories of problems flowing from
unrestricted forum shopping (see Table 7.2) might still exist although these might
be able to be negotiated more readily.

• Heavily dependent on individuals working in the various systems and therefore
susceptible to being short lived.

If the non-state justice system is very strong, effectively self-regulating, with no need
of state assistance and all that is needed to ensure compliance with constitutional
principles and fundamental human rights is some training and better linkages with the
state system.

Circumstances in
which the model
should be considered

The sorts of questions states considering such a model would need to think about
are:

• What kind of informal relationships should be fostered and with whom—that
is, who are the people/institutions with the best potential to act as bridges
between systems?

• What level of formality should there be in the regulation of those
relationships or linkages—that is, a written policy or left to the discretion
of people in the position of ‘gate-keepers’, for example, the police?

• Would people working for the non-state justice system be financed by the
State and, if so, how?

Model 4: Limited formal recognition by the State of the
exercise of jurisdiction by a non-state justice system
This model involves the State giving limited legislative recognition to a non-state
justice system, but no exclusive jurisdiction, no coercive powers and, often,
very little in the way of state resources and support. An important feature of
this model is that the non-state justice system is also able to make rules or by-laws
for the communities it governs, although this might be limited by the requirement
that such laws must be in accordance with ‘custom and usage’.46 This feature
is due to the recognition that in many customary governance systems there is
no distinction drawn between the exercise of legislative and adjudicative powers.
The other significant feature of this model is that the State does not seek to
exercise much regulatory power over the non-state justice system. In many
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ways, this model resembles the relationship between equity and the common
law before the Judicature Acts in the late 1800s.47

An example of jurisdiction with this model is the Samoan village ‘fono’.48 The
Village Fono Act is relatively recent—passed only in 1990, shortly after the
Samoan people had voted in favour of universal suffrage (previously only the
matai or title-holders were eligible to vote). The act, introduced as ‘a move to
reinforce and strengthen rural self-reliance’49  and also possibly as a sweetener
to the matai as compensation for their loss of political monopoly, confirms the
authority of the village fono (or council) ‘to exercise power or authority in
accordance with the custom and usage of that village’ (Section 3[2]).50  Section
6 provides that the village fono may impose punishment in accordance with the
‘custom and usage of its village’ and it specifies a number of punishments,
including the power to impose fines and work orders. The Samoan Supreme
Court recently held that village fonos were not entitled to make an order of
banishment and may only petition the Land and Titles Court (a state court) to
make such an order.51 The punishments given by the village fonos must be
taken into account by a court in sentencing if the person is subsequently found
guilty of the same matter (Section 8). The act also provides that there may be an
appeal from decisions of village fonos to the Land and Titles Court, which may
allow or dismiss an appeal or refer the matter back to the fono for reconsideration.
In the last case, there is no further right of appeal. The Supreme Court has
jurisdiction to hear appeals from the Land and Titles Court in relation to alleged
infringements of fundamental rights under the constitution.52

Another example of this model is the proposed Community Justice Groups (CJGs)
recommended by the WA Law Reform Commission in its final report into
Aboriginal customary law.53 The proposal allows Aboriginal communities to
apply to the minister to be recognised as CJGs. Those communities with
identifiable physical boundaries should then be able to set their own community
rules and sanctions to apply to everyone in that particular area. In order to avoid
the problems of codification, the communities are free to decide for themselves
the rules and sanctions and these may include the incorporation of matters that
are offences against Australian law and offences against Aboriginal customary
law.54 This ‘untethering’ of a non-state justice system from being limited to
rules based on custom and tradition is a step that should be applauded as it
recognises that indigenous communities need to have laws and procedures that
change and develop to meet their needs.

In order to be consistent with ‘the aim of facilitating the highest degree of
autonomy possible’, there are no limits on the matters that may be considered
by the CJG, other than the constraints of Australian law.55 The use of physical
force by the CJG is prohibited, as is the power to detain someone, but the
communities are given the power to refuse to allow someone to remain in the
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community for a specified period.56  An underlying principle of the proposal is
that no person may be forced to submit to sanctions imposed by a community.
Consequently, the discussion paper noted that enforcement of the orders of the
CJG ‘will depend primarily on the cultural authority it exerts and the support
for the establishment of community rules and sanctions within the community
itself’.57

In terms of linkages with the state system, the proposal states that it is the
responsibility of the CJG to decide whether it should deal with a matter or refer
it to the police. It also provides, however, that ‘[t]he rules set by a community
justice group do not replace mainstream law and the police retain full discretion
about whether they charge an offender’.58  In addition, the CJGs are envisaged
as playing a crucial role within the state system.59 The final report stated
explicitly that it was for this reason that the commission concluded that it was
necessary for CJGs to be formally established.60

The only regulation of the CJG is in terms of its composition. It is required to
include a representative from each different family, social or skin group within
a community and to comprise equal numbers of men and women.61  In addition,
it must be shown that there has been adequate consultation with the members
of the community and that a majority of the community members support the
establishment of a CJG and its power to set rules and sanctions.62 There is no
appeal from the CJG to the state courts. One way the State is envisaged as
supporting CJGs is the establishment of an Aboriginal Justice Advisory Council
with the role of providing support and advice to communities who wish to set
up a CJG. The State will also provide adequate resources and continuing funding.

This type of model is the preferred model for Penal Reform International, which
argues that

traditional and informal justice forums should be allowed a wide
jurisdiction in terms of both civil and criminal matters save only in cases
involving the most serious offences such as murder and rape. The broad
jurisdiction must go hand in hand with the absence of physically coercive
measures.63

This view is, however, based on the premise that such forums have the power
of social pressure to secure attendance and compliance with an agreement. This
premise is, however, not always well founded, as in Vanuatu, as discussed in
Chapter 4.

One problem with this model is that it does not overcome the problem of double
jeopardy because a person may be found guilty by the non-state justice system
and the state system. Another concern is that there are not enough checks on
the power of the non-state justice systems. For example, in Samoa, it has been
argued that the Village Fono Act ‘entrenches patriarchal and status based norms
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of customary law, and that these powers have been abused by traditional
leaders’.64 There have been a number of cases where the fonos have ordered
people to be banished and, in the most extreme of cases, village fonos have
ordered people to be ‘roped to large sticks like pigs’ and even, on one occasion,
killed.65  In light of such cases, there have been a number of scholars who have
forcefully criticised the act. For example, Meleisea argues that the act ‘has in
fact formalised the power of the matai and local hierarchies. The act allows matai
to force compliance with their dictates through fines or even expulsion from the
village. Increasingly rural people see fa’a Samoa as another word for
oppression.’66

Although these excesses are to an extent checked through the appeal process,
often by the time the case finally emerges from the court system the consequences
for the victim—banishment, destruction of property, bodily injury—are not
easily mended. Another problem with the village fono system noted by scholars
is that the legislation restricts the powers of the fono rather than enhancing
them.67 The removal of the traditional power of banishment is a prime example
of this. Corrin Care argues:

The possibility of mutual support and cross-fertilization of ideas for
culturally appropriate penalties held out by earlier decisions on
banishment in the formal courts of Samoa has gradually diminished. In
Samoa, ownership has been taken from the indigenous forum on the
grounds that only the formal courts guarantee the offender due process;
a stance that ignores the cultural context of local sanctions.68

Among the questions that states considering such a model would need to think
about are:

• Should there be some regulation of the composition of the non-state justice
system tribunals or procedures and, if so, what?

• What limitations, if any, should there be on the types of matters the non-state
justice system can deal with?

• What limitations, if any, should there be on the types of orders the non-state
justice system can make?

• Should the non-state justice system be funded in any way by the State?
• What degree of recognition should the State give to a decision made by a

non-state justice system (that is, just a mitigating factor in sentencing or
should it allow a state court to dismiss a matter entirely)?

• Should there be appeals, or restricted appeals, to the state courts?
• If so, what powers should an appellate court have?
• What should the geographical boundary of the non-state justice system be?
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Table 7.4

Significant features • State recognises validity of exercise of adjudicative power by non-state justice
system.

• State leaves enforcement to the non-state justice system.
• No exclusive jurisdiction given to the non-state justice system.
• Very limited regulation of non-state justice system.
• Non-state justice system has power to implement its own procedures and substantive

laws.

Advantages • Non-state justice system retains a high degree of autonomy.
• Helps to build pride and respect for non-state justice system.
• Non-state justice system is not an expense for the State as it operates independently

on the basis of voluntary work (note the WA model proposes payment for non-state
justice system).

• Non-state justice system not subject to challenges to the legitimacy of their exercise
of power by the State or the community.

• Legal pluralism is formally embraced by the State, which increases the likelihood
that the State will work together with the non-state justice system.

• Possibility of appeal (if it exists) provides an extra safeguard for ensuring respect
for human rights and fair process by the non-state justice system.

• Enhances the cultural authority of traditional leaders.
• Greater clarity in the jurisdiction of each system and the pathways between the

two systems.

Disadvantages • Does not deal with problem of double jeopardy.
Does not assist the non-state justice system with enforcement or resources.

• Can lead to abuse of human rights and natural justice in the name of ‘tradition’.
• Appeals might not always be an option in small communities where people might

fear upsetting powerful traditional authorities.
• There could still be unregulated ‘forum shopping’ and related problems.

If the non-state justice system is very strong with no need of state assistance, but its
own regulatory processes need some state regulation in order to ensure human rights
are protected.

Circumstances in
which the model
should be considered

Model 5: Formal recognition of exclusive jurisdiction in a
defined area
This model involves the State recognising the legitimacy of the non-state system
exercising exclusive jurisdiction within a defined area. This area might be either
a specific geographical location, such as a village or a reserve, or a specific type
of subject matter, such as family law or minor criminal matters. It could also
involve a separate system for members of a particular ethnic group, even where
there is no discrete geographical boundary for that group. What is crucial in
this model is that the non-state justice system makes the final decision in a
particular case. In many ways, this model is similar to that which exists in
federations where each state or province has limited exclusive jurisdiction over
certain matters occurring within its geographical boundaries.69  In this model,
each system exists separately from the other and exclusive jurisdiction over
particular cases is determined through an agreement that might take the form
of legislation or of contract. This model has also been described as involving
‘parallel justice systems’.70

An example of a situation where jurisdiction is shared on the basis of subject
matter is Nigeria, where cases involving Islamic personal law are dealt with in
the sharia court system.71 This is also common in other countries with a large
minority Muslim population.72  An example of a situation where jurisdiction is
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shared on the basis of geography is Panama, where the Kuna Indians live in
internally regulated administrative territories, although this is under the
jurisdiction of the national government.73  Another example is the Tribal Courts
in the United States, which have coercive powers and are highly autonomous,74

although often they are patterned on non-indigenous courts and so can be said
to be more hybrid structures than indigenous institutions. Finally, an example
of where jurisdiction is based on ethnicity is the situation in many Latin American
countries where a significant number of constitutions have recently been
amended to recognise the right of indigenous peoples to apply their own
customary laws.75  For example, Article 246 of the Constitution of Colombia
provides that:

The authorities of the indigenous peoples may exercise jurisdictional
functions within their territories in accordance with their norms and
procedures, provided they are not inconsistent with the Constitution
and the laws of the Republic. The law shall regulate the way this special
jurisdiction will relate to the national judicial system.76

It appears, however, that in many states these constitutional provisions have
not yet been implemented in practice.77  Faundez explains:

Courts in Latin America, however, have a unique problem because,
although most constitutions today recognise multiculturalism and legal
pluralism, legislatures have failed to address the crucial question as to
how indigenous or other non-state forms of law are related to state law.
As a consequence, courts have no substantive legislative guidelines on
how to respond to their activities or decisions of non-state justice systems.
Not surprisingly, in the case of Peru, the response of the courts to the
non-state justice system has generally been hostile.78

A slightly different picture in relation to Colombia is presented by Assies, who
observes that it has taken two important steps to progress the constitutional
provisions.79 The first is the commissioning of a study of indigenous legal
systems and the second is the creation of a new constitutional court. He states
that this court appears in some cases to have extended ‘a large degree of
autonomy to a relatively acculturated community’.80  He concludes, ‘An
outstanding feature of the Constitutional Court verdicts is that they seek to
promote intercultural dialogue rather than to resolve all conflicts of jurisdiction
through the usual means of state intervention based on the unilateral imposition
of a unified body of positive law.’81

In the absence of more detailed information about the real workings of these
systems, it is impossible to determine whether they fit exactly into this model
or whether the State in fact remains the final arbiter, thus bringing them closer
to the previous model.82  In most countries, it would seem that the State keeps
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at least a small degree of control over the non-state justice systems, thus making
this model more of an ideal than a reality experienced in any jurisdiction.83

The principal advantage of such a system is that it allows non-state systems to
function without interference from the state system, which might distort them,
undermine their effectiveness or interfere with their integrity. For example,
Webber argues that such a system might be required in Canada because a measure
of separation is needed if distinctively aboriginal approaches and procedures
are to be re-established. He states that this approach ‘allow[s] the administration
of justice in Aboriginal communities to take into account the experience of
Aboriginal peoples…rather than baldly imposing the language and forms of
non-Aboriginal traditions’.84  A second advantage is that this model stops forum
shopping and its associated problems, as matters will be able to be dealt with in
only one system. Dewhurst therefore argues, also in the context of advocating
such a model for aborigines in Canada, that ‘[i]f Aboriginal systems are considered
to be alternative, preliminary, of lower authority, or unofficial, their opponents
will resort to the more “final” or “official” adversarial system…Instead,
Aboriginal justice systems must be designed as authoritative and parallel models
of justice’.85

Further, as Oba argues in the Nigerian context, having appeals from a non-state
system to a state system could in fact create injustice, as the state system might
be ill equipped to deal with the law and procedures of the non-state system. He
therefore argues that ‘[i]t is definitely unacceptable to Muslims that someone
who is not subject to Islamic law, who may be totally bereft of any knowledge
of Islamic law and may even have an aversion to it be engaged in its
administration’.86  He concludes that a parallel series of courts is the most feasible
option for Nigeria.87

There are, however, a number of problems with such a system. First, separation
on the basis of geography brings up very visibly problems of equality before
the law. These arguments have been dealt with exhaustively by Webber, and
for reasons of space his arguments will not be repeated here.88  He concludes
that ‘when one thinks more carefully about freedom, equality, and the relevance
of culture for law, there are circumstances in which parallel systems of Aboriginal
justice are both acceptable and appropriate’.89  Dewhurst suggests that such
concerns can be overcome by allowing all accused, aboriginal and non-aboriginal
alike, to elect the system under which they will be tried. Second, the absence
of any degree of regulation by the state system means there is the possibility
that there will be abuses of power that will go unchecked, particularly in
sensitive areas such as cases involving women and children. Webber suggests
that such concerns raise the more general issue of trust in non-state institutions,
observing that overcoming this might require that these institutions are
‘reinvented’ in a way that allows for a system of checks such as did not exist,
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or existed in a different form, before the imposition of non-indigenous
institutions.90  Horton raises a third concern, arguing that indigenous territorial
and political autonomy might be used to justify state neglect and abandonment.91

Among the questions that states considering such a model would need to think
about are:

• Would parties be required to elect at the outset which system to use? What
would happen if they disagreed?

• What should a system do if a case comes before it that has already been
adjudicated by another system?

• Should the division in jurisdiction be on the basis of subject matter, territorial
reach92  or ethnicity of parties?

• Should the State have control over any procedural elements of the non-state
justice system (for example, to reduce the likelihood of bias or abuses of
power, and so on) as an initial prerequisite for recognition?93

• If there are constitutional guarantees about justice, how can these be
accommodated and which system will adjudicate on potential breaches?

Table 7.5

Significant features • Non-state justice system is given exclusive jurisdiction that is limited on the basis
of territorial reach, subject matter or ethnicity of users.

• State does not provide enforcement mechanisms or regulate non-state justice system.

Advantages • Non-state justice systems allowed to function independently and autonomously.
• No forum shopping allowed.
• Non-state justice system recognised as being fully equal with state system

(consequently empowers and legitimises customary justice system).
• Only administrators skilled in the system have the right to make decisions concerning

the implementation of its norms.
• Helps to build pride and respect for non-state justice systems that might have been

historically marginalised.

Disadvantages • No facilitation of cross-fertilisation between the two systems.
• No ability for the State to control abuses of power, bias, discrimination against

women, and so on.
• Non-state justice system not supported by state resources or coercive powers.
• State might be able to justify abandonment and neglect of areas regulated by

non-state justice system.
• Concerns about equality before the law.

Where there are discrete groups of people within a state with very different justice
needs that can be met completely by a non-state justice system and are not being met
by the state justice system.

Circumstances in
which the model
should be considered

Model 6: Formal recognition and the giving of state
coercive powers to a non-state justice system
In this model, the State recognises the right of a non-state justice system to
exercise jurisdiction and also provides support in terms of using its coercive
powers to enforce decisions made by a non-state justice system. The exercise of
jurisdiction is exclusive in that a person who has been dealt with by one system
cannot go afresh to the other system. It is not, however, exclusive in that a
person may appeal from the non-state justice system to the State. It responds to
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the situation where there are a number of competing requirements: state support
for a non-state justice system in terms of resources and enforcement; the need
for a non-state justice system to operate within the values underlying the
constitutional framework of the State; and the desire to maintain a non-state
justice system in a form that is as unchanged as possible so as to preserve its
advantages in terms of accessibility, legitimacy, speed, simplicity, informality,
holistic approach and cultural relevance. The continuing challenge with a model
such as this is to provide sufficient support to a non-state justice system while
resisting the temptation (and political pressure) to overregulate and modify it.

An example that fits this model and comes close to successfully managing all of
these criteria is the South African Traditional Courts. These courts are based on
a proposal developed by the South African Law Commission (SALC) and the
South African Department of Justice and Constitutional Development.94 The
general approach adopted was to regulate non-state justice systems rather than
incorporate them and to generate clear and easy links between state and non-state
systems while ensuring that they operated within the law.95  Based on a long
and extensive discussion process, the SALC produced a Report on traditional
courts and the judicial function of traditional leaders (2003) and also a draft
Customary Courts Bill (2003). The bill was finally introduced, after modifications,
into Parliament in May 2008 as the Traditional Courts Bill.96

The preamble to the bill explains that its purpose is to ‘provide for the structure
and functioning of Traditional Courts in line with constitutional imperatives
and values’. The courts are recognised by the State through the minister
designating a senior tribal leader as presiding officer of a traditional court for
his or her area of jurisdiction.

The courts are given jurisdiction over civil disputes arising out of customary
law and custom, although there is a list of matters the courts do not have
jurisdiction over. The courts are also given jurisdiction over a limited range of
minor criminal offences, including theft, malicious damage to property, assault
and crimen injuria (Sections 5 and 6 and Schedule 1).

The courts are specifically enjoined to resolve disputes in accordance with custom
and to follow customary procedures (Sections 7, 8). There are, however, also
very detailed provisions requiring the courts to resolve disputes ‘in accordance
with the norms and standards reflected in the Constitution’ and also to ensure
that the Bill of Rights is followed during hearings (Sections 7, 9). There is no
acknowledgment, in the legislation at least, that there might be a conflict between
resolving a dispute in a customary manner and applying constitutional norms.
This could lead to some difficulties for traditional leaders when dealing with
such conflicts.

The bill gives fairly significant powers to the Traditional Courts, providing that
a Magistrate’s Court must enforce a decision made by a customary court if the
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decision is not followed within the time specified (Section 11). The courts have
powers to fine people, make orders of compensation, make orders to give an
apology, make an order directing a matter be submitted to national prosecuting
authorities and to order a person to do community service (Section 10).

There are a number of ways in which the State regulates the Traditional Courts.
It requires that all fines are to be paid into a special account, that the courts are
to keep written records of certain basic information concerning the cases they
deal with and there is a system of appeals to the state courts (from orders to pay
fines and compensation and an order that deprives a person of benefits accruing
under customary law only) (Section 13), as well as procedural review by
Magistrates’ Courts.97  A proposal from the SALC that did not make it into the
final bill was to have a registrar for the courts whose general role was to guide
and supervise the courts and to transfer cases to the state system where it was
appropriate. The report explains that:

The preponderant view was that keeping the supervision and monitoring
of customary courts away from magistrates courts and leaving the process
to a dedicated office would insulate customary law and adjudicatory
procedures from encroachment by the common law through too much
association with magistrates’ courts.98

A further type of control over the courts is the section that penalises members
of the court who are incompetent or engage in misconduct (Section 16).

The relationship between the two systems is very clearly regulated in this model.
In addition to the appeal procedures, there are detailed provisions relating to
the transfer of cases between the different systems (Section 19). The SALC
proposal provides that in all criminal cases the accused person has the right to
demand that the case be transferred to another court of competent jurisdiction,
but this has not been included in the final bill.

Another example of this model, in an economic context, is where the state legal
system recognises and encourages parties to reach private arbitration decisions
and then enforces them.99

One of the issues of such a model is how to ensure that constitutional guarantees
of natural justice and human rights are protected by the non-state justice system.
The rules of natural justice, which underpin the right to a fair hearing that is
included in many constitutions and is embodied in Article 14 of the International
Covenant on Civil and Political Rights, require that people exercising judicial
power should be seen to be impartial and without a personal interest in the
outcome, and also that a person is present at the hearing of the matter. Some
features of some non-state justice systems can compromise these principles—for
example, by having as judges people who are related in some way to the parties.
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Such concerns can, however, be managed. First of all, there should be an inquiry
into what sort of constitutional breaches are likely to occur, based on empirical
evidence rather than non-factually based assumptions, and then mechanisms
developed that can manage these in the least intrusive way possible. Thus, the
Australian Law Reform Commission has said: ‘It cannot be argued that the
establishment of local “traditional courts” or similar mechanisms will necessarily
involve breach of the Convention [International Covenant on Civil and Political
Rights] standards, provided appropriate procedural safeguards are established.’100

One procedural mechanism that can be used, and has been used in the South
African Traditional Courts and also in the Samoan village fonos, is that of appeal.
The European Court of Human Rights has held that procedural or other defects
at first instance can be cured on appeal.101 This approach has also been suggested
by the New Zealand Law Reform Commission, which argues, ‘The principles of
natural justice may be maintained, however, through adequate appeal rights,
in the case of those community justice bodies now provided for by statute.’102

When considering the types of appeals possible, it suggests that the courts could
adopt a policy of not overturning non-state justice system outcomes without
good reason, and where these exist the court may go further and suggest
guidelines to prevent further prejudice in future. The courts may also consider
referring the matter back to the non-state justice system for reconsideration.103

It in fact concludes that ‘[u]ltimately, the recognition of community justice bodies
may best advance the constitutional objectives of respecting both human rights
and the inherited wisdom of the Pacific’.104

Among the questions states considering such a model would need to think about
are:

• Will the State enforce the orders of the non-state justice system in terms of
punishments and in terms of orders to attend hearings? If so, how? By state
authorities? Or will it give immunity to officials of the non-state justice
system in the usage of reasonable force? Or assist in establishing a special
police force for the non-state justice system?105  Or should the parties have
to sign an agreement that they will abide by the decision of the chiefs at the
end of the meeting?

• How many layers of non-state justice system courts should there be?
• Should there be a non-state justice court of appeal or should a state court be

the appeal court? On what grounds could there be an appeal?
• To what extent should the composition of non-state justice system courts be

regulated by the State?
• Should the State mandate that women also serve judicial roles in the non-state

justice system courts?
• When a party is outside the non-state justice system (for example, from a

different custom area), what procedures should apply?
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Table 7.6

Significant features • State formally recognises validity of the exercise of jurisdiction by non-state justice
system.

• State lends its coercive powers to the non-state justice system.
• Clear linkages and pathways for the transfer of cases between systems.
• Non-state justice system free to apply its own norms and procedures.

Advantages • Balances state support for the non-state justice system in terms of resources and
enforcement; the need for the non-state justice system to operate within the values
underlying the constitutional framework of the State; and the desire to maintain the
non-state justice system in as unchanged a form as possible so as to preserve their
various advantages.

• Pathways can be instituted to avoid double jeopardy and duplication/waste of
resources.

• Forum shopping is limited.

Disadvantages • The non-state justice system aligns itself very closely with the State and thus
fundamentally alters the basis on which it gains its power and legitimacy.

• As the chiefs are no longer dependent on the community for support, they might
be less inclined to look after their community and thus become less accountable at
a local level than if they need to continually maintain their community’s support.

• The State would have to expend resources on the non-state justice system.
• Might require traditional leaders to administer state laws, which they might not be

equipped to do.
• Limits space for innovation for the non-state justice system.
• There might be a lack of political will to introduce such a model.

Where the non-state justice system requires assistance from the State in terms of
enforcement of orders and where some degree of regulation from the State would
better ensure human rights are not being breached, and limits can be placed on the
power of the State in its regulation of the non-state justice system.

Circumstances in
which the model
should be considered

• What should be the jurisdiction of the non-state justice system? How should
it be determined? By agreement between parties? By limits set by regulations?
Should one or either party be able to opt out of the jurisdiction of the
non-state justice system?

• Should the non-state justice system be given jurisdiction over state crimes
as well as customary offences?

• If criminal jurisdiction is given, what should be the rules about which
non-state justice system court has jurisdiction (that is, should it be where
the crime is committed)?

• Should any particular procedural requirements be mandated by the State—for
example, the right of women and youth to have a voice?

• What rules, if any, should there be about the making of notes of proceedings
and the keeping of such records?

• Should legal or other representation be allowed?
• Should there be any limitations on the types of orders that can be made?
• Should there be fixed fees the non-state justice system can charge? If so,

should there be rules about what can happen to these funds?
• Should the members of the courts be paid?
• What safeguards should be created to guard against abuse of power in the

non-state justice system?
• Should there be supervision of the non-state justice system? If so, by

whom—magistrates or a special body?
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• Should there be a special office, such as a secretariat, created to manage the
non-state justice system and its relationship with the state system?

Model 7: Complete incorporation of the non-state justice
system by the State
The last model involves incorporating the non-state justice system entirely into
the state system by ‘bureaucratising and “civilising” [it and] embracing [it] as
the lowest tier into the family of courts under the Constitution’.106 This model
has been adopted in some African countries—for example, Botswana107  and
Nigeria.108  It is also very similar to the chiefs’ courts or customary courts in
countries where the policy of indirect rule was used during colonial times.109

This model is in many ways very close to the ‘hybrid’ structures of Village Courts
discussed below, but is different in principle, even if not in practice, because
the idea is to draw the non-state justice system into the state system, rather than
to create a new hybrid system from the start.110  Of course, the various
regulations the State may impose on a non-state justice system as part of the
incorporation might mean that in practice it ends up looking just as much a
hybrid system as one that has been crafted as such initially. It is also similar to
Model 6, but differs from it in that the non-state justice system is conceived as
part of the state system, uses state norms and procedures and has little room to
develop itself organically. This demonstrates that the intention and philosophy
behind a reform agenda can often be just as important as the substantive content.

In Botswana, the two highest levels of customary courts were incorporated into
the state system during the colonial period through a long process that began
in 1934.111 Today, the relationship between the two systems is governed by
the Customary Courts Act, which allows a chief to submit to the minister a
recommendation for the recognition, establishment or variation in jurisdiction
of customary courts within his area (Section 7[1]). The minister may then
recognise or establish the court and define its jurisdiction, prescribe the
constitution of the court and the powers of the members of the court (Sections
7[2], 8). Through the act and the rules made under the act, the customary courts
are very significantly controlled by the State. The courts are required to use
state law rather than customary law in the area of criminal law, as Section 12(6)
provides that ‘no person shall be charged with a criminal offence unless such
offence is created by the Penal Code or some other law’. An example of the
consequences of this is the case of Bimbo vs State, in which the accused was
convicted of adultery by a customary court, however, the High Court quashed
the conviction on the grounds that adultery was not an offence created by the
Penal Code or other written law.112  Further, customary courts are required to
follow the provisions of the Customary Courts (Procedure) Rules in criminal cases,
meaning that even their procedural flexibility is curtailed (Section 21). The
courts are, however, given considerable power, including the power to compel
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attendance (Section 29), to imprison and even to impose corporal punishment
(Section 18).

The relationship between the two systems on an institutional level is very close.
The act provides for appeals to the state courts from the customary courts
(Section 42) as well as supervisory provisions (by chiefs) (Section 40) and
‘revisory’ provisions by magistrates (Section 39). There are also complex
transferral procedures between the two different sorts of courts (Section 37).
Griffiths comments that the closeness of the two courts is not merely determined
by these institutional links, however, but that ‘[t]he personnel themselves view
their role and that of their institution as part of a larger whole, an overall system
in which these institutions have their place’.113 There is even some suggestion
of a real change of personnel within the two systems. For example, Schärf reports
that although the Customary Court of Appeal is in theory staffed by chiefs, in
practice, it is sometimes staffed by non-chiefly bureaucrats.114

The significant advantage of this model is that it allows, indeed fosters, a
cross-fertilisation of ideas and procedures between the two systems. Schärf notes
that ‘the literature reveals an active dialogue between customary courts and
magistrates’ courts and equally that in this situation neither legal system remains
pure.115  In other words customary law is increasingly incorporating aspects of
general law and vice-versa.’ Griffiths similarly finds that it is no longer possible
in Botswana to see the customary system as ‘representing something “other”
than state justice, as more egalitarian and from which considerations of power
and status [are] absent’, but also that neither can the Magistrate’s Court be seen
as ‘representing an inaccessible and inflexible rule based system of justice’.116

(A negative consequence of this, as Griffiths points out, is that women might
not be able to rely on the state system for equality and neutrality, but might
find that there, too, ‘gender cuts across social and economic divisions…to place
women generally at a disadvantage when it comes to negotiating their status
with men’.)117  Some of the other advantages of this model are that it brings
non-state justice systems into conformity with state constitutions, it provides
enforcement mechanisms for the non-state justice system, it makes non-state
justice system officials more accountable and it prevents there being two or more
conflicting systems of justice in operation. Schärf concludes that ‘[b]oth
warranting and recognizing customary courts appears to have reduced the worst
excesses of such courts’.118

There are, however, also a number of disadvantages with the model. First, it has
been argued that the dominance of the State undermines the non-state justice
system. Otlhogile states that ‘[a]lthough the relationship between these two legal
regimes could have been mutually enriching, the inevitable precedence of general
law over customary law has served to undercut the legal and moral authority
of both institutions’.119  Schärf similarly comments that the magistrates can and
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do overturn the judgment of chiefs and thereby undermine the influence of
chiefs and headmen.120  Elechi states that in Nigeria the Customary Courts

are accused of being unnecessarily formal and rigid, employing a coercive
rather than a persuasive approach. Even though the Customary Courts
are staffed by indigenous people, they are employed by and are
accountable to the central government. The delivery of justice in the
customary courts is hampered by a bureaucratic structure and
corruption.121

Penal Reform International similarly argues that the experience of many African
countries in incorporating existing non-state justice systems into the state system
has tended to undermine the positive attributes of the informal system, noting:

The voluntary nature of the process is undermined by the presence of
state coercion. As a result, the courts no longer rely on social sanctions
and public participation loses its primary importance. At the same time,
decisions which do not conform to procedural requirements, or which
deviate from the strict law in the interests of reconciliation may be
reviewed and overturned on appeal to the higher courts. Procedural
requirements invariably become greater and public participation is
curtailed.122

A more optimistic picture is provided by Fombad, who argues that ‘[a]lthough
process-wise and even rule-wise, today’s customary law may not always
correspond exactly with that of the pre-colonial past…value-wise, it has retained
its distinctive communal nature’.123

Boko discusses another problem with this model.124  He points out that although
judges in the customary courts are untrained, and some are barely literate, they
are nevertheless expected to interpret and apply provisions of written penal
laws, none of which has been translated into the vernacular. These courts can
sentence people to custodial sentences of more than five years. He argues:

The only feature of the customary courts which endears them to the
government is that they dispose of their cases quickly and swiftly. But
the quality of the justice they dispense is highly questionable. Perhaps
it is time note was taken that justice rushed may also be justice denied.125

This is of significant concern, especially given Fombad’s observation that in
some towns almost 75 per cent of those in prison are serving sentences handed
down in customary courts.126

A final problem is that in the context of existing local power struggles, such as
between traditional elites and commoners, state incorporation of traditional
chiefly tribunals might give a considerable advantage to one side.127
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The sorts of questions that a state considering such a model would need to
consider are similar to the ones discussed for Model 6 above. If this model were
considered in a three-systems jurisdiction, the State could either incorporate
both non-state justice systems, on similar or different bases, or incorporate one
and develop a different relationship with the other. In the former case, there
would be additional questions concerning pathways between the two non-state
justice systems. In the latter case, the non-state justice system that had been
incorporated would need to develop a relationship with the other non-state
justice system in line with the relationship the State had adopted, as it would
be almost entirely under the control of the State.

Table 7.7

Significant features • Incorporation of non-state justice system into state system.
• Non-state justice system follows state procedural and substantive laws.

Advantages • Fosters a cross-fertilisation of ideas and procedures between the two systems.
• It brings the non-state justice systems into conformity with state constitutions.
• It provides enforcement mechanisms for the non-state justice system.
• It makes the non-state justice system officials more accountable.
• It prevents there being two conflicting systems of justice in operation, which

alleviates the problems of undermining, double jeopardy and forum shopping.

Disadvantages • State has to invest considerable resources.
• Untrained judicial officers are required to administer state legislation.
• Traditional leaders might feel they are being dominated by the state system and

refuse to cooperate.
• Many of the advantages, such as informality and flexibility, of the non-state justice

system would be reduced.
• Changes the basis on which the non-state justice system wins its legitimacy and

support.
• Payment of people involved in the non-state justice system could lead to jealousy,

division and corruption in the non-state justice system.
• Could stifle the dynamism of the non-state justice system.
• Problem of ‘creeping procedural formalism’.
• Could make the non-state justice system less accessible to the public.
• There could still be ‘non-state’ non-state justice systems competing with and

undermining the ‘state’ non-state justice systems.
• The basic principles of decision making of the non-state justice system are likely to

be substantially modified.

Where the non-state justice system has already adopted many features of the state
system and has lost its traditional basis of legitimacy (for example, by being used by
colonial governments in a system of native rule such as in many African countries) 128

and there is a need for more grassroots courts.

Circumstances in
which the model
should be considered

Mutual adaptations/innovations by state and non-state
systems
This section examines a number of reforms that can be made to state and non-state
systems to help to strengthen the links between them and to enable them to
work in a more supportive relationship with one another. In addition, these
changes could also improve each system, as each would be learning from, and
adapting, positive aspects of the other system(s).129 This kind of two-way
dynamic process might be one of the best ways of allowing the systems to deal
more successfully with new and existing challenges. Most of these changes could
be made within any of the models of relationships, although a few are not so
flexible.
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The changes discussed in this section are considered in the context of a state
and a non-state customary justice system. If the non-state justice system under
consideration is not a customary justice system but another type of legal order
(for example, one based on religion), different adaptations/innovations might
be necessary. The general approach proposed, however—to mirror the changes
made by each so that they grow towards each other and learn from each
other—remains applicable.

Table 7.8: Summary of mutual adaptation possibilities by state and customary
justice systems

Customary justice systemStateAreas of mutual
adaptation

Learn about the state justice system’s
institutions, principles and procedures.

Learn about the customary justice
system’s institutions, principles and
procedures.

Mutual learning

Consideration of the utility of introducing
good management initiatives from the
state system.

Use of more customary procedures in state
courts—for example, by creating hybrid
institutions such as Village Courts in Papua
New Guinea.

Sharing of procedures

Awareness programs about different types
of decision-making procedures, especially
in areas where there is domination by
traditional leaders.

Adoption of a less adversarial approach. 

Learn about the State’s rules of evidence
that might be useful.

Reform the laws of evidence to make them
less complex and more culturally relevant.

 

Use of human rights principles from the
state system.

Use of substantive customary law in state
courts—for example, mandating its use,
as in Papua New Guinea.

Sharing of substantive
laws/principles

Use of state officials by the customary
justice system.

Use of chiefs/traditional leaders in state
courts.

Use of key
players/institutions
from the other
system(s)

Referral of cases to the state system.Referral of issues/cases to the customary
justice system.

 

Involve a member of the state judiciary in
highest levels of the customary system,
either by involvement in appointments or
as a member.

Involve traditional leaders in judicial
appointments committees (might not exist
in some/all state systems—for example,
where the appointments are the
prerogative of the Executive).

 

One of the major challenges in this area is identifying how change can be brought
about in customary justice systems, especially in those with a decentralised
administration and limited resources. Woodman has highlighted this issue,
noting that ‘[a]lmost every set of development proposals and even general
discussions of development assume that the type of activity that potentially can
assist development is action by or within the institutions of the state’.130  Given
the practical realities surrounding most customary justice systems, apart from
programs generated within the customary justice system itself (that are likely
to be restricted in scope due to funding and organisational limitations), it is
likely the State will be involved to an extent in any reform program.131 The
challenge is therefore to limit the opportunity for the State to dominate the
reform agenda. One possible way to achieve this is to establish an office with
specific responsibility for assisting customary justice systems with reform
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initiatives, with as much control as possible over the office given to the customary
justice system. Such an office might also ensure that much of the empowerment
of the customary justice system occurs at local levels outside the State, with local
leaders given control over the priorities and directions of reform.

The four areas of adaptation that should be considered are set out in Table 7.8.
It must be highlighted that what is presented are merely suggestions and their
main use is in exposing the range of possibilities available. Depending on the
particular situation of the customary justice system, some might not be helpful.

Mutual learning
One of the easiest, but most important steps for the two systems to work together
well is for each to have a sound understanding of the other. Such an approach
was supported by an Australian Law Reform Commission report in 1986 that
recommended that judges, lawyers and others involved in criminal justice all
needed better information and education about Aboriginal customary laws,
noting that ‘[m]uch can be achieved towards the recognition of Aboriginal
customary laws and satisfying Aboriginal demands in this regard by simple
administrative measures of this kind’.132  Similar comments were made at a
workshop conducted by the New Zealand Law Reform Commission on Custom
and Human Rights in the Pacific, at which some participants observed that rather
than having more supervision of community justice mechanisms by formal courts
and central government, what was needed was greater respect, understanding
and collaboration between the different systems.133

Just as there is an obligation on the State to understand more about the customary
justice system, it is important for those in the customary justice system to
understand the approach and procedures of the state system. At the Vanuatu
Judiciary Conference in 2006, one of the important points to emerge was that
many chiefs were not aware of the mechanisms that currently existed for the
two systems to work together, such as the power given to courts to take into
account customary compensation when sentencing.134  Many were pleased to
discover that this procedure existed, as it made them feel that the kastom system
was given more importance by the State than they had previously thought.
Following from this, one of the major ways identified to move the relationship
between the two systems forward was thus that the Malvatumauri should ‘ensure
that the chiefs are provided with more training and awareness about the existing
state legal structure and laws’.135 This learning could be facilitated through
workshops, conferences and training programs and also through indirect means
such as through the use of assessors, as discussed below. It might also be a useful
idea to have certain people trained as ‘justice advocates’ who can act as resources
for their fellow community members about the state system.
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Sharing of procedures

Changes the state system could make to its procedures
Creation of hybrid institutions

The first reform that the state system can make on a procedural level to bridge
the gap between it and the customary justice system is to create a lower level of
courts or dispute-resolution scheme modelled to a degree on the customary
justice system. These schemes have the potential to deliver many of the same
benefits of a customary justice system, as they are based on tradition, are far
less costly than the state courts and generally much quicker as well. They also
tend to be more informal than higher courts, are staffed by judicial officers with
no formal training in law, may exclude lawyers and employ a less-adversarial
approach. Importantly, however, these schemes are really state institutions as
they are created by statute and have their parameters set by statute. Examples
of such schemes are the Village Courts in Papua New Guinea, local courts in
Solomon Islands, the Island Courts and Customary Land Tribunals in Vanuatu
and the Barangay Justice System in the Philippines.136

There are two main areas of concern with the workings of such hybrid schemes.
The first is that they are susceptible to domination by local ‘big-men’ and can
in fact perpetuate power imbalances, such as those between women, youth and
men. For example, Dinnen argues that the PNG Village Courts ‘reinforce the
subordination of women by condoning “domestic” violence and other abuses,
and regularly exceed their powers’.137  He concludes:

The broader policy challenge is how to avoid the capture of such
institutions by sectional interests [or indeed domination by power
inequalities] while allowing them to remain responsive to local
circumstances. Part of the institutional solution in the case of the village
courts is to ensure effective supervision as provided for under their
enabling legislation.138

It should be noted that the view that women are not given a voice in PNG Village
Courts has recently been challenged by Goddard, who argues that the literature
that espouses this view is not based on rigorous research ‘but by an a priori
position that the male-dominated courts necessarily impose indigenous patriarchal
forms of social control’.139  He states that he ‘remain[s] unconvinced that women
are not generally confident and reasonably successful users of the village
courts’.140

A second problem is that there is often a ‘creeping formalism’ in such courts.
For example, Goddard notes that although the court magistrates in Papua New
Guinea are elected based on their status as customary experts, in fact they rigidly
apply, and are constrained by, state law as well as procedures.141  It is also often
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the case that, although such courts are mandated to apply customary law and
employ customary processes, in reality they may choose not to do so or, as with
the Island Courts in Vanuatu, might not be able to due to the limits of their
warrant.142  Concerns such as these led the Law Reform Commission of Western
Australia to consciously reject the creation of hybrid institutions. It concluded
that ‘an attempt to create an Aboriginal-controlled court which is partly based
on Aboriginal customary law and partly based on general legal principles is
fraught with difficulty’.143

A variation on village courts has been proposed recently to the Fijian Law Reform
Commission. The proposal is essentially to allow villages to make their own
by-laws and for these to be administered by magistrates who will sit frequently
in the provinces. These courts would be conducted in local languages and the
magistrates would have flexibility in dispensing justice, particularly with regard
to alternatives to custodial sentences.144  A similar scheme exists in Western
Australia under the Aboriginal Communities Act 1979 (WA), whereby certain
approved Aboriginal communities can make by-laws controlling behaviour on
their community lands that are enforced by the police and Magistrates’ Courts.

There are, however, some concerns about the viability of such by-law schemes.
In its review of the WA scheme, the Law Reform Commission of Western
Australia found many problems, including issues with enforcement (police had
the responsibility for enforcing the by-laws but were often not present in the
communities), the fact that the by-laws did not reflect Aboriginal customary
law and the fact that they were not necessarily controlled by traditional authority
structures. It concluded that ‘[t]he by-law scheme…has done little to improve
the justice-related outcomes for Aboriginal people or to allow Aboriginal people
to practice customary law’.145  It also noted that ‘what commenced as a
consultation process with consideration to the application and process of
traditional law within the communities, resulted in a process, application and
interpretation of rules and regulations based entirely on [the state] laws and
legal system’.146

Adoption of a less adversarial approach

Many aspects of customary justice systems are far closer to the procedures and
approaches of the inquisitorial system used in many civil law countries than the
adversarial approach used in common law countries. The key characteristic of
such an approach is that the judge or magistrate has far greater control over the
course of the proceedings and does not rely on the parties to bring arguments
and evidence before them. It could therefore be helpful for state systems in
common law countries to move towards the adoption of some aspects of the
inquisitorial approach, such as greater judicial control, less emphasis on the role
of lawyers and less complicated procedural rules. While a complete reform of
the state system is probably unrealistic, an incremental approach could be
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adopted, whereby when a particular aspect of the state system needs to be
changed (for example, new rules of civil or criminal procedure need to be drafted)
then consideration can be given to how a more inquisitorial approach can be
adopted.147

Reform the laws of evidence

A third change that could be considered is to reform the laws of evidence to
make them less complex and more culturally relevant. The laws of evidence are
confusing and frustrating even for those trained in the common law, and for
those participants used to a customary justice system they often appear to be
arbitrary and unfair. In Vanuatu, the rules that seem to cause the most concern
are those preventing the court from looking at material that is not relevant
(compared with the holistic approach taken in most customary justice systems)
and the rules requiring corroboration. In many of the hybrid courts discussed
above, there are provisions allowing for the rules of evidence to be largely
overlooked.148  Again, it is not suggested that the entire system of evidence
needs to be reformed, but that consideration is given to which rules of evidence
really serve a relevant purpose in today’s courts, rather than merely being a
historical relic. For example, in Vanuatu, the common law rules of evidence that
were developed largely in the English context of trial by jury still apply even
though there are no juries in Vanuatu. This reform also involves learning from
the simpler approaches to the laws of evidence from civil law jurisdictions.

Changes the customary justice system could make to its
procedures
Introduction of good management initiatives

There are a number of good management initiatives that customary justice
systems can consider adopting, including the introduction of record and account
keeping, training in the management of meetings and the writing down of oral
laws.149

The benefits of record keeping for a customary justice system are that it helps
to ensure consistency of decisions and also might be needed during appeals or
reviews by overseeing courts in jurisdictions where there is partial or complete
integration. In designing a record-keeping system, one donor organisation advises
that it is important ‘to identify what the recorded information will be used for,
how the system will be maintained and what linkages with the formal system
are envisaged’.150 The benefits of record keeping are shown by the situation
in Bangladesh, where some NGOs have started working with the traditional
customary justice system, known as shalish, to facilitate its use, but also to
modify some aspects. The research has shown that the introduction of basic
record keeping so that agreements and other key proceedings are documented,
together with other factors,151  have made this the most effective form of shalish
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in delivering a degree of justice and alleviating poverty.152  An associated reform
is training in account keeping, especially for customary justice systems that use
monetary penalties and charge fees to hear cases.

In regard to meeting-management training, it has been noted that many of the
benefits of the customary justice system stem from its holistic approach and
ability to include the entire community in the process. One of the challenges
that customary justice systems might face in the future, however, is a lessening
of the tolerance of community members for long, drawn-out and repetitive cases
or meetings. This is likely to be especially the case in peri-urban and urban areas
where community members have work or other commitments they also need to
attend to. This suggests that if customary justice systems wish to remain relevant
and respected by their communities they might need to consider training in
more effective means of time management and keeping cases ‘on track’. Such
reforms will also be useful in developing linkages with the state system as the
State will be more likely to enter into relations with systems that use time and
resources efficiently. The challenge, of course, will be to find a balance between
these aims and the need to keep the courts open to community participation and
holistic in nature.

A final reform to be considered is the recording of substantive customary laws.
This is a controversial reform, which was pursued by many colonial governments,
but more recently has been criticised on the basis that codifying custom
effectively ‘freezes’ it, thus losing its dynamism and flexibility.153  Such moves
also risk customary law starting to be used more as state law, rather than as
principles that are applied in regard to the context of a particular situation. As
discussed in Chapter 4, however, in Vanuatu, it is the chiefs themselves who
are leading the movement to write down their laws in an attempt to give them
greater legitimacy and permanency in response to the challenges of educated
youth and the threats of an increasingly mobile and disparate community. This
suggests that the recording of customary laws might be a useful exercise in itself,
especially for communities in which their customary law is under threat from
the state system, as it will promote community discussion and involvement in
the customary justice system. Further, the problems of ‘freezing’ customary law
by writing it down are not as great as first appear: first, it is largely the customary
justice system that will be using it, and not the courts, so it is not likely to be
used in as rigid a way as it would by those who come from a state law
background; and second, there is no reason why written customary law cannot
be amended when necessary just as written state law is. The New Zealand Law
Reform Commission offers another way around this potential problem with its
suggestion of codifying customary values rather than customary law.154
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Awareness programs about different types of decision-making procedures

Another possibility is awareness raising for leaders of customary justice systems
about different types of decision-making procedures, with particular focus on
those involving a more participatory and conciliatory approach. This could
involve learning about approaches developed by the state system, such as
mediation and arbitration, but also could involve learning about the ways that
other customary justice systems, or parts thereof, make decisions. For example,
in those areas of Vanuatu where the decision-making style is very chief
dominated, such as in North Pentecost, there could be a program whereby chiefs
from more southern areas (where there is a more mediation-style of decision
making) come to provide information and training.

Learn about the rules of evidence

While it is noted above that many rules of evidence might be due to historical
factors and do not serve an important purpose in the court systems today, it is
also true that many rules are useful. It is likely that, as has happened in Vanuatu,
the influence of the state system has meant that many customary justice systems
are starting to face pressure from communities to incorporate concepts such as
proof in their determination of cases. In countries where this occurs, it might
be useful for customary justice systems to learn about the basic rules of evidence
that might be helpful, such as the rules against leading questions and hearsay.

Sharing of substantive laws/principles

Use of substantive customary law by state courts
The focus of this study has been largely on institutions and processes rather
than substantive law, but this should not be taken to mean that substantive law
is not important as well. Many countries recognise that it is important for state
courts to use substantive customary laws in their decision making, but the
implementation of this has proven to be difficult in practice. Some countries
such as Vanuatu and Solomon Islands have provisions in their constitutions
stating that customary law is a source of law. There has, however, not been
consideration of how the courts are to go about treating customary law and, as
a result, it is not often used.155  A number of countries have gone further than
this and attempted to deal with this question through legislation, such as: the
PNG Customs Recognition Act 1963,156  the PNG Underlying Law Act 2000 (which
imposes on legal counsel an obligation to plead custom where it is relevant),157

the Solomon Islands Customs Recognition Act 158  and the Australian draft
Aboriginal Customary Laws (Recognition) Act 1986 (which has never been
implemented).159

It does not appear that any of these pieces of legislation have been particularly
successful, although some developments in the Underlying Law Act, such as
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treating custom as law instead of fact—allowing courts to declare customary
law by judicial notice and providing guidelines for choosing which customary
law to apply to particular proceedings—have been favourably commented on.160

The most significant problem, as pointed out by Corrin Care and Zorn is that the
Underlying Law Act still leaves the recognition of custom essentially to counsel
and the courts, which, given the common law bias of the judiciary, could mean
that the mandate to use custom remains unfulfilled.161

These reflections suggest that, in addition to such legislation, the knowledge
and the will of all the judges and lawyers involved with the system are needed
to bring such ideals into practice. Combining some of the methods suggested in
this section might be a way of creating such knowledge and will. A final
suggestion, made by the New Zealand Law Reform Commission, is for a country
to ‘develop non-prescriptive custom law commentaries to give judges, officials
and others insight into the nature of the custom law(s) operating in its
territory’.162

Use of human rights principles
Human rights law is an area where the customary justice system could learn a
great deal from the state system, in particular in relation to principles of natural
justice. Although there has been a considerable literature written on the supposed
‘conflict’ between human rights and custom,163  a recent study by the New
Zealand Law Reform Commission has found that this conflict has been
exaggerated, stating:

[T]he human rights framework’s focus on individual rights is said to be
in conflict with the customary focus on the individual’s duties to the
group. However, human rights are also concerned with groups. In
addition, with every right there is a duty and with every duty a right.
Whether more stress is given to one or the other depends on the problem
in question.164

It recommends that a harmonising approach be adopted when dealing with
human rights and custom. Such an approach draws on the values of custom and
human rights to enhance custom and advance the application of human rights.
This harmonising approach could usefully be adopted in areas where there is
likely to be some disparity between the approaches of the customary justice
system and the state system, such as issues concerned with:

• tensions between individual rights and community interests—for example,
freedom of religion and freedom of movement

• fair process and bias, partiality and conflict of interest
• punishment—for example, banishment
• women, young people and other vulnerable groups.
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Ibhawoh similarly advocates giving cultural communities within the state some
latitude over how to put human rights into practice.165  She suggests that one
approach that has worked in some African countries to help achieve this
congruence is to involve the community in advocacy, information, education,
legislation and policy formation.166  She also argues that the dialogue about
human rights should be a two-way process, because ‘a complementarity if not
an absolute congruence of state laws and cultural norms is required if national
human rights regimes are to gain grassroots acceptance’.167  Faundez also
observes:

It is not necessary to adhere to any form of moral relativism to realise
that it is often impossible, unwise and even counter-productive to attempt
to remedy at once all the human rights shortcomings of the non-state
justice systems. It must also be borne in mind that many non-state justice
systems come into existence precisely because the official legal system
tramples or ignores the rights of members of remote or marginal
communities.168

Bringing these ideas together, it is suggested that customary justice systems
investigate developing a dialogue with the State over human rights standards
and develop training programs in human rights that draw on customary
principles, and also take into account why customary justice systems operate in
certain ways, given cultural, political, institutional, economic or security
constraints.169  It must be acknowledged, of course, that it might be difficult to
identify who exactly will be the actors to do this and how it can be done given
the problems in some societies of determining who is entitled to speak on behalf
of customary systems. A national customary organisation—for example, the
Malvatumauri in Vanuatu—is one such institution that could be used to
coordinate such a dialogue.

Another way for customary justice systems to develop human rights is through
the creation and dissemination of handbooks for customary justice system officials
that clearly state what types of standards should be applied. For example, the
PNG Village Courts Handbook contains information for Village Court officials
such as, ‘[i]t is the new custom of all people in Papua New Guinea that women
have the same rights as men. No one can argue with this’ and ‘[w]hen dealing
with disputes involving children such as a custody matter, custom cannot be
applied if the result will not be [in] the best interests of the child’.170

A final way to improve the compliance with human rights standards for
customary justice systems is to introduce positive measures to ensure greater
participation by women in the customary justice system, as decision makers
and, where appropriate, as lay advocates or customary law advisers.171
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Use of key players/institutions from the other system

Use by the state system
Use of chiefs/traditional leaders in state courts

A further measure to strengthen the linkages between the two systems is the
adoption of a system of assessors in the state courts. The role of assessors would
be to sit with state court judges and assist them to reach a decision on the facts
in the cases that come before them, or else to help the judge in accessing and
understanding customary law.172 The assessors could be leaders of the customary
justice system and would thus be able to act as an important bridge between
the two systems as they would pass knowledge about the substance and processes
of each system back and forth. For example, the position of assessors was included
in the new judicial system of Bougainville in order to assist formal courts to
understand kastom and customary practices.173  Assessors could be used just
for sentencing or for a determination of guilt in criminal cases. Other areas of
law where they would be particularly useful are family law and land cases.
Consideration would need to be given to what sorts of powers the assessors have
(advisory only or with a power of veto)174  and who should be the assessors for
particular cases. This latter question is particularly vexed in countries where
there is a great deal of diversity in custom throughout the jurisdiction. Decisions
need to be made about where the balance should be found between ensuring
the assessors are familiar with the relevant customary practices and ensuring
that there is not a problem of perceived bias or conflict of interest.

Another adaptation that would use traditional leaders is the development by
state courts of restorative justice initiatives, such as circle sentencing programs,
which draw on customary ideas of reconciliation rather than retribution.175

These courts might include members of indigenous groups to advise magistrates
on sentencing options, and the aims might include involving the community as
much as possible in the court process and using the courts as the gateway to
treatment for the offender.176  For example, in Australia, various states and
territories have introduced their own ‘Aboriginal courts’, although it should be
noted that these courts ‘operate within the boundaries of the Australian legal
system and in no case does an Aboriginal Elder have authority in the Australian
legal system to decide a case or impose punishment’.177  Examples are the Koori
Court in Victoria, the Murri Court in Brisbane, the Nunga Court in South
Australia, Circle Sentencing in New South Wales,178  the Ngambra Court in the
Australian Capital Territory and the Darwin Community Court in the Northern
Territory.179 The key features of these courts are that they use informal
procedures and communication, involve Aboriginal elders in the sentencing
process (although only in Queensland are magistrates obliged to consider what
these elders have to say)180  and they allow all parties to speak about the crime
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and approach the issue of sentencing, taking a holistic account of the offender’s
circumstances. Appraising the effectiveness of these courts, the Law Reform
Commission of Western Australia states: ‘While it is still too early to judge the
success of Aboriginal courts, especially in terms of recidivism, there are positive
signs that these courts have achieved significant gains in terms of justice outcomes
for Aboriginal people.’181

A review of the NSW Circle Sentencing program found that it had considerable
advantages, including breaking the cycle of recidivism, promoting healing and
reconciliation and reducing the barriers between the courts and Aboriginal
communities.182

Finally, other ways such key players could be used are as expert witnesses who
would come to court to provide evidence about customary law or by customary
institutions providing amicus curiae briefs to the court.183

Referral of issues/cases to customary justice systems

It might be possible to explore avenues for referring cases or parts of cases to
the customary justice system for matters such as mediation and conciliation, for
advice on a point of customary law184  or even for diversion before a case gets
to court.185  Such proposals could be considered along with the adoption of a
policy of ‘judicial deference’ proposed by the New Zealand Law Reform
Commission.186 This involves state judges respecting and deferring to the
specialist skills and local knowledge of customary justice systems. In many
respects, such involvement is likely to be far less controversial and political than
the relinquishing of absolute control over judicial power. The Australian Law
Reform Commission has noted that proposals that ‘focus on mediation and
conciliation and a greater voice for Aborigines in the existing criminal justice
system pose fewer problems of implementation than proposals for “Aboriginal
courts”’.187

Involve traditional leaders in judicial appointment committees

The idea of involving traditional leaders in judicial appointment committees
comes from Bougainville, where the new constitution provides that a traditional
chief or other leader should be included in the membership of such a
committee.188  In addition, it provides that one consideration the committee
should have when making appointments is the ‘extent of a person’s knowledge
of the Bougainville situation and of Bougainville Kastom’.189 The Report on the
Bougainville Constitution notes that these provisions ‘ensure that the importance
of kastom, in particular, and its roles in the law and justice system must be kept
well and truly in mind when all judicial appointments are being made’.190
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Use of key players by the customary justice system
Use of state assessors, kiaps or state police

During the period of colonialism in Vanuatu and Papua New Guinea, there was
a system of assessors and kiaps, respectively. The role of these institutions was
roughly similar: they involved investing state officials with power in a range of
matters, including local dispute resolution, and sending them on regular patrols
of rural communities.191 The kiap, for example, could ‘link dispute resolution
to the provision or withdrawal of various “government” services and facilities.
He could persuade and reward, as well as punish. He could address remedies to
either individuals or groups.’192  In relation to the kiap system, Dinnen comments
that ‘[i]n practice, if not necessarily by design, kiap justice allowed for a high
degree of articulation between formal and informal fields of justice’.193

Consideration could be given to developing a similar mechanism today, whereby
a person with access to state resources is used by the customary justice system
as a bridging point and also a support. Such a person could be in the form of a
‘justice advocate’, mentioned earlier under ‘Mutual learning’, a probation officer
or even a police officer.

Another way to use state officials is to establish a ‘dial-a-judge’ (or retired judge)
service to assist the administrators of the customary justice system to have a
better understanding of how the state system would really operate in a particular
case. The rationale for this is that if they were able to have regard to what
decision a state court would make when faced with similar facts, they might
make decisions that are less disparate than they would without such information.
This might in turn reduce the likelihood of forum shopping and the associated
problems such a practice creates.194  If a customary justice system decides to
make a decision that is very different to what a state court would decide, it
would be better for this to be discussed openly, and the reasons for the decision
justified, rather than people speculating about it on the basis of what is likely
to be inaccurate information.

Referral of cases to the state system

The customary justice system (as a whole or in different parts) could develop a
policy concerning the types of cases it considers the state system should handle
and inform the relevant community about the policy and refer such cases to the
state courts when they arise. This could be done in conjunction with the relevant
officials from the state system. Such a measure would build linkages with the
state system, reduce any potential conflicts over the exercise of jurisdiction and
assist in dispelling community confusion about which system to put which cases
before.
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Involve a member of the state judiciary in the customary justice system

The final proposal is to involve a member of the state judiciary in the top levels
of the customary system, either as a decision maker (for example, as a special
member who could be brought in to deal with certain important cases) or by
involvement in decisions regarding the composition of this highest level. For
example, in Vanuatu, a member of the judiciary (one with a track record of a
respectful dialogue with kastom) could be involved at island or provincial levels
of the kastom system at various times. This would be important on a symbolic
level and also would provide considerable opportunity for cross-fertilisation of
ideas in the context of specific situations.195

Conclusion
The aim of this chapter was to unpick terms such as ‘recognise’ and ‘harmonise’
by exploring in detail as many different types of relationship state and non-state
justice systems could have with each other as possible. These were conceptualised
as existing along a spectrum of increasing state recognition of the non-state
justice system and specific features of their relationship were highlighted. The
dimensions of variation that underpin the typology are as follows:

• the extent of repression of a non-state justice system by the State
• the extent of informal support and regulation of a non-state justice system

by the State
• the existence and operation of informal relationships between stakeholders

in the two systems
• whether there is constitutional recognition of non-state justice systems
• the extent of formal recognition of the exercise of adjudicative power by a

non-state justice system, and the exclusivity or otherwise of that jurisdiction
• the extent of formal regulation of a non-state justice system by the State

(appeals and supervision)
• the extent to which a non-state justice system is free to follow its own

procedures and substantive laws
• the extent to which a state funds a non-state justice system
• the extent to which a state enforces decisions made by a non-state justice

system
• the availability and type of appeals from a non-state justice system to the

State.

In addition, this chapter developed a range of mutual-adaptation options for
states and customary justice systems to assist them to work together in more
supportive ways. The main areas identified were:

• mutual learning about the other system’s or systems’ principles, institutions
and procedures
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• adoption of procedures from the other system(s) to facilitate pathways
between the two systems that might offer improvements to the other system(s)

• more use of substantive laws and principles from the other system(s) to
improve each system and to lessen any substantive differences between them

• use of key players and institutions from the other system(s) to facilitate
mutual learning, aid cross-fertilisation of ideas in the context of specific cases
and for symbolic purposes to demonstrate the closeness of the relationship
between the two systems.

It has been shown that what is important in this exercise is for both systems to
make changes so that the bridge starts to be built on both sides of the river.

Through surveying literature from many different jurisdictions, we found that
in the majority of jurisdictions relationships between state and non-state justice
systems were not mutually supportive, and even the more ‘successful’ examples
had problems that we identified. These findings suggest that for many
jurisdictions what is required is reform of the relationship between the state and
non-state justice systems to maximise the chances of the systems cooperating
with each other, performing to their fullest potential the tasks for which they
are best suited and covering each other’s weaknesses with their own strengths.
The final chapter of this study proposes a method for a jurisdiction wishing to
undertake such reforms, using the typology and mutual-adaptation suggestions
developed in this chapter.
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8. A new method of legal pluralism

It has been pointed out by many scholars that in today’s Western world the
State is becoming increasingly ‘hollowed-out’, meaning that more and more state
functions are being devolved to non-state actors.1  In Vanuatu and many other
developing countries, however, the opposite of this has occurred: the State has
engaged in a process of taking over more and more of the functions traditionally
performed by community leaders in stateless communities. This has particularly
been the case in countries emerging from periods of weak or scattered
government (such as those emerging from civil war) to a stronger state. In these
countries, it is the village or traditional levels of government that have been
hollowed out, creating deepening problems of a variety of kinds, such as the
governance of growing numbers of unemployed youth. This suggests that at
any given period in any particular jurisdiction, there is likely to be flux in the
division of functions between state and non-state actors. In the context of
developing countries, although there has recently been a degree of recognition
of this—and of the consequent need to develop capacity at state and non-state
levels, and effective linkages between these levels2 —there is currently a lack
of a methodology for how to go about doing this.3

This chapter therefore takes the next step by devising a seven-step methodology
for managing a shift in functions between state and non-state, so that each
performs the jobs that it can do best and the weaknesses of one are covered by
the strengths of the other. It does this by reflecting on a method that has proved
useful in Vanuatu, drawing out its systemic features and offering it as a starting
point for any jurisdiction investigating policy options for relating their different
legal orders to each other. Although this chapter is concerned with just the legal
aspect of this division of functions between state and non-state actors, it is hoped
that the general approach outlined will have a broader application and apply to
any situation where there is controversy about, or a shift in functions between,
state and non-state bodies. Of course, it is important to note that the method
proposed here has been tested only in one country and it is expected that each
jurisdiction will need to make its own adaptations. Indeed, an important part
of the method is feeding back into it lessons learnt and useful alterations
developed during the implementation stages (Step 7 below).

The methodology this chapter proposes is one of how to grasp the holistic quality
of a nation’s legal system, how to pull it apart and then how to identify the
complete range of options for recombining them (actually steering the process
of their recombination), while the normative part of the method helps us to think
more clearly about the strengths or weaknesses of that option in that context.
There are two principles that are at the centre of the proposed method. The first
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is the principle of not privileging the state over the non-state system. In
Chapter 2, we saw that legal pluralists demonstrated how treating the state as
superior to other types of legal order with no justification for doing so forced
non-state justice systems into a subordinate position, thus limiting the
possibilities for them to operate to their maximum potential and for a situation
of true legal pluralism to flourish. In this method, there is therefore a constant
refusal to treat the state system in a more advantageous way than the non-state
system, such as in regulation and oversight, merely because ‘it is the State’. As
discussed in the previous chapter, however, where the State’s structural
characteristics provide a normative advantage in making reforms, this should
be capitalised on. The second principle is what Braithwaite refers to as
‘incremental transition’ and defines as ‘experimentation…[and] innovation
combined with evaluation’.4 This principle means that all change should be
viewed as being progressive and as being linked with the obligation to carry
out empirical research designed to test the extent to which the changes are
working and why this is or is not happening. In other words, the approach is
explanatory/empirical as well as normative.

The proposed methodology is described in the remainder of this chapter, with
Vanuatu used to illustrate how it could be applied in practice. Thus, although
this study does not provide ‘the solution’ to the problems it raises, which would
be not only impossible but inappropriate for a single, foreign scholar, it does
provide a methodology the country can implement itself in its search for the
solution. It should also be acknowledged that in many ways the process that is
suggested is an ideal one, in that there might be resource issues, time constraints
and problems such as lack of political will that will impact on the ability of
Vanuatu, or any other jurisdiction, to carry out all seven steps. It is for this
reason that the proposed method is an incremental one, to be implemented over
time, when the conditions are ready. Finally, although Vanuatu has two major
legal systems, the methodology can apply equally where there are three or more.

Step 1: Analyse the operation of the state and non-state
systems
Step 1 of the method is to do ‘whole-of-society’ fieldwork, focusing on the
different systems of legal ordering. The aim is to discover what systems operate
in a particular jurisdiction, their norms, fundamental principles, procedures and
key institutions; their strengths and weaknesses; and their formal and informal
relationships with each other. The central approach is to interview key players
within the systems referred to by other key players about their individual
contribution to how the system works and how they see the system working
overall. Put another way, it is interviewing with a micro–macro orientation. The
interviewing continues until there are more and more informants who are saying
the same thing that has been said many times before. This method should be
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triangulated with other research methods, such as participant observation and
documentary analysis of primary and secondary sources. The importance of this
step cannot be overemphasised, but it is frequently neglected. For example,
Galanter and Krishnan comment that in India both sides in the debate about the
development of Lok Adalats (hybrid local courts) base their arguments on
supposition rather than investigation.5

This process was carried out in Vanuatu, in the domain of criminal law. The
detailed results are discussed in Chapters 4 and 5. Some of the key findings are
that:

• the State is weak and under-resourced and this is not likely to change in the
near future

• the kastom system is currently managing a large percentage of conflicts in
the country, which is saving the state judicial system from being completely
overburdened

• there is enormous community support for the kastom system, which is seen
as more legitimate than the state system in certain contexts

• there is support for the state system and recognition that it has an important
role to play, but frustration with its inadequacies

• the kastom system faces significant and growing problems with enforcement
of decisions and compulsion to obey calls to meetings

• the kastom system has problems of chiefly bias, unenergetic chiefs,
discrimination against women and children and chiefly disputes, all of which
significantly affect its capacity to deliver effective justice but for which there
is currently no system of regulation

• the chiefs are becoming increasingly frustrated by the demands the State
places on them in regard to maintenance of law and order in their
communities and the denial of any sort of state power or aid to assist them
in carrying out their functions.

Step 2: Consider the aims of the overall justice system
The second task is to develop a national dialogue to consider the aims of any
reforms of the overall system. In every jurisdiction there will be different
priorities, constraints and problems that affect the final system chosen: some
might be concerned more with ensuring access to justice for all than with a
geographical minority; others with preventing human rights abuses; others with
dealing with specific problems related to a breakdown of traditional communities;
and yet others with decongesting state courts. For example, the aim of the
Zwelethemba Model of Peace Committees is to improve security,6  whereas for
many projects sponsored by the UK Department for International Development
it is to improve access to justice.7 That said, many countries will no doubt share
a number of general aims, such as one suggested by Braithwaite:
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[T]he long-run hope is for a radical redesign of legal institutions whereby
the justice of the people will more meaningfully bubble up into the
justice of the law and the justice of the law will more meaningfully filter
down to place limits on the justice of the people.8

It could be that in a particular jurisdiction there are a number of competing aims,
in which case it is necessary that these are clearly articulated and there is full
community participation in the decision about which aims to pursue, or what
sorts of compromises should be made. For example, there might need to be
choices made between preserving traditional aspects of a customary justice
system, such as the exclusion of women, with the desire to develop a greater
role for women in the administration of justice.

Working out the aims or goals for every jurisdiction should involve stakeholders
in both systems, as well as broad community consultation. It is essential that
the key actors in both systems, as well as the general public, broadly agree on
the foundational principles of the new structure.

In Vanuatu, it is still too early to say what the aims of the overall justice system
are, as there has not been the kind of national debate that is necessary to identify
these with certainty. On the basis of what has been discovered during the
fieldwork, however, it is possible to hazard a guess as to what factors might go
into a desired justice system for Vanuatu. It is likely to be a system that maximises
the ability of everyone to have effective access to a conflict-management system
that everyone affected by the conflict considers fair and legitimate. There is also
likely to be pressure for the system to be consistent with international human
rights standards. These aims incorporate, and juggle, three main ideas.

First, the idea of effective access to a conflict-management system requires that
the access is not merely theoretical and involves considerations such as
geographical accessibility, financial accessibility and that the institutions
themselves (and the processes they use) are understandable to the people who
use them. Second, there is a subjective requirement—namely, that the
conflict-management system must be considered fair and legitimate by the parties
to the conflict, as well as those affected by it, such as families or communities
of the parties. This requirement in the context of situations of legal pluralism
means that parties should be free to choose the system that they consider to be
a fair and legitimate forum. There will, of course, need to be some regulations
to deal with a situation where one party considers one legal system legitimate
but not the other.

The third part to the aim is the objective requirement that the
conflict-management system conforms to certain international human rights
standards, such as those ensuring freedom from discrimination and the rules of
natural justice. Such a requirement is necessary in addition to the two above to
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deal with situations where the parties to conflicts consider the processes fair and
legitimate, but they are in fact being dominated in some way by an oppressive
force. An example of such a situation is a case where a husband beat his wife
because she did not have his dinner warm for him when he came home. In a
heavily patriarchal community, such as exists in some parts of Vanuatu, the
response of the chief to a complaint by the woman might be that the man is
entitled to do this and the woman might accept this due to her customary
upbringing.9  In such a situation, the conflict-management system must be
changed because otherwise it reinforces the domination of women by men, which
is slowly becoming less acceptable in Vanuatu, and is contrary to the constitution
and the various international agreements that Vanuatu has ratified.10 This aim
is also responding to the fact that the kastom system is increasingly seen as a
justice or rights system, as discussed in Chapter 4. In addition, as a practical
matter, it is unlikely that Vanuatu would receive donor support for any reforms
that would significantly limit international human rights standards. This is an
example of a way in which particular aims might need to be the process of
discussion and compromise.

Step 3: Examine the current positive and problematic
features in the relationship between the systems
This next step11  requires fieldwork into the operation of the state and non-state
systems and those areas where they interact to discover the positive and negative
features of their relationship. Key players in the systems, and especially those
who act as ‘gatekeepers’ between the systems, must be interviewed. Identifying
these gatekeepers is an important step also because they are the people who are
most likely to be instrumental in building bridges between the systems. In
addition, case studies should also be done where possible to demonstrate the
real relationship between the two systems and the strengths and weaknesses of
that relationship. The advantage of combining case studies with in-depth
interviews is that it is possible to understand how people would like to see the
systems working in practice (which often comes through in interviews) and also
how they really do operate in reality (which comes through in case studies).

This step has been carried out in Vanuatu and the results are discussed in
Chapters 5 and 6. The relationship between the two systems was found to be,
for the most part, informal and undefined, continuously shifting in response to
local conditions and individual relationships. One of the important variants was
the strength of the state system in a particular area—in terms of manpower and
other resources available. The strengths of the relationship were found to be its
fluid nature, allowing it to adapt in response to the needs of each particular
situation, the fact that the kastom system was able to define its own norms and
procedural framework, allowing it to remain a dynamic and legitimate grassroots
justice system, the fact that it was based entirely on respect and so dependent
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on the community for support and, finally, the kastom system provided access
to justice in areas not serviced by the State and kept a high percentage of cases
out of the state system at no cost to the State. An additional important strength
of the current situation is that some people have roles in both systems, such as
chiefs who are also police officers, and are able to act as links between the two
systems. These are the people who, according to Putnam, are crucial to building
social capital because they not only share bonding capital within these groups
but bridging capital between groups.12  As Granovetter points out, even if the
bridges are shaky, there can be great strength in weak ties.13  In Vanuatu, the
Church, the Malvatumauri and the police officer chiefs provide much of this
bridging capital.

A significant number of tensions and problems have also been found to exist in
the relationship, the principal ones being:

• the ability to engage in unregulated ‘forum shopping’ leads to destabilisation
and undermining of both systems and places vulnerable complainants under
considerable pressure

• there is confusion and misinformation about which system has responsibility
for dealing with different types of cases

• this confusion leads to confrontations between chiefs and state officials and
considerable frustration on both sides

• this confusion also leads to both systems avoiding responsibility for dealing
with domestic violence cases and refusing to take responsibility for fixing
certain breakdowns in law and order

• there are no clear pathways for how a particular matter should move between
the two systems; this means that in cases where the state system deals with
the matter first this has consequences for the ability of the kastom system
to deal effectively with the matter and vice versa

• when a case is dealt with in both systems, many defendants feel they are
being punished twice for the same offence

• the operation of the state system disempowers and demoralises chiefs
• the operation of the kastom system undermines the effective operation of

the state system—for example, by creating a competing forum that might
be considered more legitimate and by delaying the reporting of cases and
causing people to withdraw cases from the police when they have not been
fully processed, thus wasting state time and resources

• the state system hinders the operation of the kastom system by prosecuting
chiefs for enforcing their orders, making orders that contradict those of the
kastom system and making orders that interfere with the ability of the chiefs
to operate.
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Step 4: Consider the applicability of the different models
of relationship to this context
The next step is to establish a national dialogue to determine which of the seven
models set out in the previous chapter comes the closest to overcoming the
problems identified in the relationship between the systems, as well as the
problems within the systems, without disproportionately jeopardising the existing
advantages.

Taking this step involves looking at the tables in the previous chapter, especially
the column that sets out ‘circumstances in which this model should be considered’
and analysing whether or not these particular circumstances apply. The
consideration of possible models should also take into account factors such as
whether or not certain models have already been tried and failed, and any
particular cultural or historical reasons that would make a particular model
impossible.14  It is also possible that a particular jurisdiction might choose to
combine various features from a number of different models to create a new
model. For example, a jurisdiction might feel that having completely parallel
justice systems might not work and so could give a limited right of appeal to
state courts, thus combining Models 4 and 5.

In selecting a model, the main questions to be decided are whether or not the
State will formally recognise the validity of the exercise of adjudicative power
by a non-state system and, if so, the extent of that jurisdiction, and the State’s
powers of regulation and whether or not the non-state system will be able to
use coercive power. The other questions or details that should be considered
are set out under each of the models in the previous chapter.

The practical way the task of choosing a model can be implemented will vary
from country to country, but a possible option is the establishment of a task
force with equal representation of key players from the state and non-state
systems, as well as other interest groups such as women and youth groups. This
task force could hold focus groups to debate particular issues and also regular
public briefings to discuss findings and gather feedback throughout the
jurisdiction (importantly, paying as much attention to rural areas as to urban
ones). It might also be advisable to hold at least one national summit on the issue
to which a wide range of stakeholders is invited, as this might focus the national
attention on the issues involved and generate a degree of unanimity in the
direction to be followed. Particularly in countries where there is limited scope
for dissemination of written materials, the importance of utilising avenues such
as public meetings and even the radio for debates and discussions cannot be
overemphasised.

This step is yet to be taken in Vanuatu. From the basis of this study, the possible
models to consider are Models 4, 5 and 6, as the informal relationship that
currently exists is becoming increasingly unviable. It could be, however, that
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for political reasons (the reluctance of the State to empower the chiefs),
consideration should also be given to Model 3, particularly if a focus is given
to establishing more structured relationships such as the Zwelethemba Model
of Peace Committees in South Africa. Some of the issues involved in making the
choice of model were discussed at the Vanuatu Judiciary Conference in 2006
and there was considerable disagreement between the different
stakeholders—chiefs, judiciary, police—about most of them, thus illustrating
the need for a slow and open process of discussion and negotiation in the future.15

Step 5: Develop the chosen model so that it becomes one
of mutual adaptation, mutual recognition and mutual
regulation
The previous step largely involves the State determining what relationship it
will have with a non-state system and how it will recognise and regulate it,
although its approach to this will be informed very much by the attitudes of the
key actors in the non-state justice system. One of the principles at the centre of
this proposed methodology, however, is not to privilege the state over the
non-state system without good reason. This step therefore aims to remedy the
state bias of Step 4 by modifying the model selected so that it becomes balanced
in terms of responsibility and direction between the state and non-state
systems—in other words, so that they are both (all) ‘steering the boat’. In effect,
this means that for every step taken by the State towards learning about, adapting
to, recognising and regulating a non-state system, consideration should be given
to how a reciprocal measure could be taken by a non-state system towards the
state system. In order for such reforms not to create duplicate structures, it will
be important for the efficiency capacity of both systems to be strengthened.
This, together with prudent rules about when one system should defer to the
other, should result in each steering the efficiency out of the other. As discussed
in Chapter 7 (under ‘Mutual adaptations/innovations by state and non-state
systems’), there are considerable difficulties associated with the practicalities of
implementing reforms in non-state justice systems. Many of the steps in this
section therefore require the non-state justice system to form partnerships with
either the State or donor organisations.

To apply this to Vanuatu it is necessary to first choose the model, which as
explained above has not yet been done. For the purposes of this exercise,
however, Model 6—in which the State formally recognises the kastom system
and enforces its judgments, if necessary, with the use of state force—will be
used. For reasons of space, this discussion will be limited to its essentials, as its
purpose is not to provide a blueprint for Vanuatu but rather to illustrate the
approach of integral plurality that is being advocated.
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Internal adaptations
This step involves each system considering ways it can adapt or reform itself so
it can strengthen the links between, and work together better with, the other
system. A non-legal example of this occurring successfully in Vanuatu is the
relationship of Christianity and kastom, where both have adopted elements of
the other and today they are perceived as coexisting harmoniously and
supporting each other.16 The systems might draw from the mutual adaptation
suggestions set out in Chapter 7 (under ‘Mutual adaptations/innovations by state
and non-state systems’) or develop new ideas.

The state system
In Vanuatu, the simplest first steps to take to move in this direction are:

• to formalise a way to facilitate learning about the kastom system (such as
through a series of workshops)

• reintroducing assessors, at least into the Supreme Courts if not the
Magistrate’s and appeal level as well

• making greater use of the kastom system in terms of diversion and sentencing.

In addition, consideration should be given to an idea that emerged from the
Vanuatu Judiciary Conference, which is that there should be an office established
within the government to ensure that the state system uses the kastom system
as much as possible. It was suggested that this office could be established within
the Ministry of Justice and its role would be to monitor and ensure coordination
of projects and the two systems and provide funding, training and consultation.17

Many of these steps would, in fact, be mutually supportive—for example, the
inclusion of assessors in state courts would open paths of mutual learning.18

The kastom system
As for the state system, one of the most fundamental steps for the kastom system
to take is to educate the chiefs about the workings of the state system and their
role, such as it is, in it. There is also a good deal of scope for the kastom system
to make changes to accommodate some human rights and natural justice issues,
such as the right for all parties, regardless of gender, to be allowed to speak and
the right for parties to have an unbiased panel of decision makers (and processes
to ensure these rights can be exercised).19  It is important that such reforms are
seen to be warranted and necessary by the key actors in the kastom system, so
that ownership of them is felt at a grassroots level and they are not seen as
something that is being imposed on them.

A particular approach to advancing such reforms in Vanuatu is to find places
where communities have already successfully implemented such measures (for
example, the chiefly council in Erromango that includes a woman) and then to
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use that as a role model for other communities. Vanuatu Cultural Centre
fieldworkers could carry out this initial research in conjunction with local
scholars or donor organisations. Such an approach is similar to Parker’s concept
of ‘triple-loop learning’, which involves a successful development at a local level
being replicated at successively higher levels of an organisation or structure—for
example village, island, nation.20  An important part of each ‘loop’ of the learning
cycle is reflecting on how the diversity in the different levels can be
accommodated and managed (for example, if a procedure is taken from a
village-level council and applied to an area-level council), as well as the
experiences from the previous level. This approach ensures that indigenous
solutions are being used, rather than introduced ones.21  An issue that might
need to be overcome with this approach if it is used across islands is the risk
that people from other communities might say in response to the suggested
reform ‘that is their kastom, this is ours’. With appropriate leadership, however,
from non-state justice system leaders committed to the reform agenda, these
sorts of attitudes should be able to be overcome.

Recognition

State recognition of the kastom system
The model chosen involves the State recognising the legitimacy of the kastom
system to exercise adjudicative power. Two questions to be answered initially
are: how will the State determine who are the legitimate administrators of the
kastom system and what should be the extent of the recognition?

In terms of the first question, there are three possible approaches. The first is
not to prescribe what the kastom system is or who can legitimately operate it,
but to leave the issue to be dealt with on an individual basis (such as when a
chief comes to a court asking for a judgment to be enforced). Given the existing
level of disputes over chiefly title, this is unlikely to be a workable strategy and
runs the risk of the courts being coopted into local power struggles. The second,
and most preferable, approach is that taken in Botswana, where the chiefs apply
to the State for recognition of their court. A possible refinement of it could be
for the minister to impose certain criteria on the recognition of such a court,
such as that the court has a certain proportion of women as members and provides
guarantees about the right of women and children to speak. Such a system would
leave to the individual community the decision about whether to form a
relationship with the State and have access to its coercive powers in return for
submitting to a degree of regulation or to remain alone and rely on the strength
of kastom and respect to enforce orders. Importantly, in making such a decision,
the community as a whole is likely to be involved in a discussion of the issues,
which will have an invaluable educative effect about the roles and limits of each
system.
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The question about the extent of jurisdiction involves further questions, such
as: should kastom courts have jurisdiction over kastom and state offences and
matters, or just kastom ones? Should there be a list of offences or matters that
the kastom system should not deal with? Should the kastom system have
exclusive jurisdiction over any matters or offences? Should there be cross-referral
provisions to ensure that only one system can deal with the conflict? Answering
these questions is beyond the scope of this book, but the problems in Botswana
(where the non-state system exercises jurisdiction over state matters)22  suggest
that the kastom system should deal only with kastom offences, as in South
Africa.23

Kastom system recognition of the state system
The decision by the kastom system to recognise the state system involves the
kastom system determining what offences or matters can legitimately be
determined by the state system and whether there should be any areas where
the State should exercise exclusive jurisdiction. It is likely that there will be
broad agreement that the state system has exclusive jurisdiction over
non-customary matters, such as taxation, customs and other laws that are
essentially part of a modern nation-state. The difficult areas are likely to be in
the area of criminal law, particularly sexual offences and serious assault and
murder cases, which have been shown by this study to be contested areas. It
could be that different parts of the kastom system throughout the country might
choose to recognise the state system differently—and this is something that will
need to be discussed and negotiated. For example, it might be that in areas where
there is no police post, the kastom system will recognise the State’s right to
exercise jurisdiction in a more limited way than in urban areas.

In terms of implementation of these decisions, written policies might be drawn
up or oral agreements made and publicised by various levels of the kastom system
about what to do when particular cases arise over which the state system is
recognised as having either exclusive or shared jurisdiction.

Regulation

State regulation of the kastom system
We saw in Chapter 7 that the issue of regulation of non-state justice systems was
one of the most controversial and complex in the reform of pluralist relationships.
The amount and type of regulation are very much dictated by the type of
relationship adopted. For example, it is apparent that when the State is using
its own coercive powers to enforce decisions made by non-state justice systems
there is a need for some type of regulation. As Blagg comments, ‘There is an
inherent tendency for coercive policing powers to be misused unless restrained
by oversight, visibility and mechanisms of accountability.’24  If there is too
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much regulation, however, the non-state system risks losing its integrity and
those very features that distinguish it from the state system and make it so
valuable: accessibility, adaptability, legitimacy, familiarity and timeliness. One
way to find the balance between over and under regulation is to adopt a policy
of minimal intervention—that is, to intervene only in the substantive and
procedural organisation of the non-state justice system where empirical research
has shown that constitutional or human rights breaches have occurred or are
likely to occur. The Traditional Courts model in South Africa demonstrates that
it is theoretically possible to have such a ‘hands-off’ approach and yet be
confident that citizens will still be assured of their rights to a fair trial.

The two main options for regulation of the kastom system by the State are appeals
and supervision. One way to apply the principles of minimal interference to
appeals is to have the appeal structure limited in various ways. For example, in
Samoa, there are limited grounds of appeal to the Supreme Court, thus ensuring
that the state courts (except for the Land and Titles Court, which is a hybrid
customary system) become involved only when there are allegations of breaches
of the fundamental rights provisions in the constitution. In addition, it might
be possible to limit the types of orders that could be made on appeal—for
example, allowing only a state court to send a matter back for rehearing, perhaps
with some policy guidelines designed to remedy the problems that occurred in
the first instance. A further possibility could be the setting up of a kastom court
of appeal that draws its personnel, procedures and substantive laws from both
systems.

In terms of supervision, it is also possible to have a structure based on a principle
of minimal interference. The approach suggested by the South African Law
Reform Commission of having a separate registrar outside the state court system,
whose purpose is to guide and supervise the courts and transfer cases where
necessary, is one that could be considered.

In addition to appeals and supervision, there are other secondary forms of
regulation, such as requiring kastom courts to meet certain standards before the
State agrees to enforce their judgments (such as the requirements of natural
justice), or requiring that all sitting fees be paid into a particular account or
accounted for in some other transparent way.

Kastom system regulation of the State
Regulation of the state system by the non-state justice system requires a
significant amount of creative thinking, as there is little available material on
where this has been tried actively in particular jurisdictions. It is unlikely that
the kastom system would have the ability, or even the desire, to regulate the
state system through appeals. There are, however, a number of indirect ways
that the kastom system could regulate the state system. Such initiatives are likely
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to have a significant impact on enhancing the legitimacy of the state system and,
hopefully, mean that it will no longer be viewed as ‘kot blong waetman’.

One indirect means is a requirement that before any significant change of legal
principle or policy that will have relevant implications for the kastom system25

is made by the Supreme Court or the Court of Appeal, the issues involved are
discussed, and the decision concurred in, by representatives from the kastom
system. One mechanism for doing this is for chiefs to sit as assessors in the Court
of Appeal.26

Another approach might be the holding of a conference each year, attended by
representatives of both systems and at which the judiciary is required to report
to the chiefs on various matters concerning the administration of justice, and
listen to their feedback and create action plans for implementing any proposed
reforms that could then be reported back on the next year. Where customary
leaders are dissatisfied with the quality of the listening, they could discuss
pulling back certain kinds of cases from the police, the courts and the prison
system.

A final idea is to include a traditional leader on the judicial appointments
committee and make knowledge of customary law a factor in determining
eligibility for the position of judicial officer, as has been done in Bougainville.27

Step 6: Develop a method of progressive implementation
and evaluation of changes
This step is to develop a method of implementation of the changes that maximise
the chances that the relationship between the systems is dynamic and that the
links between the systems are continually reinforced. The method advocated
for achieving this is an incremental one, with a method of evaluation of the
changes that have occurred built into it. The method works by defining some
practical initial steps for moving forward incrementally to make the changes
identified, and then evaluating those changes before moving forward with
further steps in light of that evaluation, and so forth. A further principle that
informs this approach is Selznick’s concept of responsiveness, which ‘entails
reconstruction of the self as well as outreach to others.28  Established structures,
rules, methods, and policies, are all open to revision, but revision takes place in
a principled way, that is, while holding fast to values and purposes.’ State and
non-state systems are therefore viewed as existing in a dynamic relationship,
which requires them to modify certain aspects of the way they relate to each
other and in themselves, while retaining their own integrity.29

In Vanuatu, from the side of the state system, the first step that could be made
could be the introduction of assessors in one level of state courts. At the end of
a given period, there could be a review of how well this had worked, and if it
had proved to be a success then they could be implemented at other levels. If
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they had not been then there could be an investigation into why not and whether
it was worth trying again with a different implementation strategy, or trying
one of the other mutual-adaptation possibilities set out in Chapter 7. From the
side of the kastom system, the first step could be research into communities
where the various village, area and island councils are working well and the
reasons for this, and then a program devised to apply the lessons learnt from
the research to another group of village, area and island councils that is not
currently functioning as well. This process could then be evaluated and the
lessons learnt applied to implementing the changes with a broader group of
chiefly councils, and so on.

Step 7: Revise the model pluralist method
The final step is to make sure that the seven-model typology developed in
Chapter 7 is continually revised in light of new empirical experiences throughout
the world, by adding new models or new advantages/disadvantages of existing
models that should be considered.

Conclusion: doing legal pluralism
This final chapter applies the lessons learnt through the study of plural legal
orders in Vanuatu to the development of a methodology that can be used to ‘do’
legal pluralism in any given jurisdiction. It has shown that although today legal
pluralism is not widely used by those examining customary law or engaging in
practical legal reform, it has the potential to be an extremely useful tool for both.
The theory of legal pluralism permits us to move from focusing all inquiries on
the state system—as is required by positivism—to exploring other legal orders
that exist in a given jurisdiction. Such inquiry could reveal that these systems
are, in reality, performing the same work as the state system in a different, and
sometimes better, way. We therefore see that in Vanuatu the kastom system
manages more conflicts than the state system and is often preferred to the state
system due to its accessibility, familiarity, efficiency and cultural relevance.
Legal pluralism also provides valuable insights into the interrelationship between
the various systems. It might reveal that legal orders in a society operate
semi-autonomously and consequently that changes to one (through conscious
reforms or societal change) will have significant consequences for the operation
of the other. For example, in Vanuatu, the state system was shown to be
negatively affecting the kastom system in a number of ways, including by
undermining and destabilising the authority of the chiefs and interfering with
their ability to operate their system, and vice versa. Legal pluralism thus allows
us to create a complete picture of the various systems that manage conflict in a
society and the ways in which these systems interact with one another.

Of course some legal theorists might argue that a situation of deep or institutional
legal pluralism breaches the rule of law.30  Although the rule of law is not a
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clearly defined principle,31  there is broad agreement that it entails some
requirement that human behaviour is regulated by general prescriptions, and
that this is incompatible with extensive discrimination.32  Fuller, for example,
therefore argues that the rule of law requires that ‘like cases must be treated
alike’ and that ‘alternative enforcement of the rules, such as lynch mobs, street
violence, and vigilantism, which create incongruence between announced legal
rules and social reality must be suppressed’.33  Such principles appear to support
the universal observance of state law and to be breached by a situation in which,
for example, in some areas of a country adultery is punishable but not in others,
as can occur in a legally pluralist country.

Before accepting such a judgment, however, it is necessary to go behind the
notion of the rule of law and investigate the principles that support it. The main
rationale for the rule of law is to be a safeguard against arbitrary governance by
ensuring that people are regulated by clear, known, accepted rules. In many
pluralist countries, however, state law is considered by many to be foreign and
arbitrary and treating everyone (for example, an educated urban dweller and
an illiterate farmer) equally in reality results in substantial inequality and
injustice. As Woodman comments, in ‘countries where state law is largely a
foreign implanted law, but customary law [is] an effective factor of local social
cohesion, any additional empowerment of the state may result in a diminuition
in the totality of the rule of law’.34  If, therefore, we really wish to embrace the
true basis of the rule of law, it might be more just to allow people to be regulated
by their own legal orders, which are clearer and more legitimate and ensure
greater equal treatment in pratice, than to attempt to impose a universal state
law.35 Various ways this could be done, together with detailed consideration
of their practical and legal consequences, are set out in the typology in Chapter 7.

The limitation of legal pluralism to date has been that after helping to create a
picture of the various systems that manage conflict in a society—and in doing
so identifying the problematic areas in the relationships between the various
legal systems—it is unable to take us further. In other words, it has not provided
a normative path for reforming the various systems to allow them to work
together better. Possibly, the focus that has been given to internal definitional
debates in the past decade and the unwillingness to transcend normative
relativism have prevented legal pluralism from continuing as the vital force it
was in the 1970s and 1980s.

The major theoretical contribution of this book is therefore to move beyond this
current limitation by devising a seven-step methodology that can be used to
take the recognition of a situation of legal pluralism to the next step, by reforming
the relationship between legal systems to allow them to work together better.
It has shown that questions concerning which normative orders should be termed
‘legal’ and the differences between ‘weak’ and ‘deep’ legal pluralism are not as
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significant as confronting highly specific questions about relationships between
state and non-state justice systems. The emphasis of the new method is on
developing practical responsiveness to the realities of the relationship between
state and non-state legal systems in a particular jurisdiction.36 Whether what
is achieved in a particular jurisdiction is weak or deep pluralism is not a
preoccupation; what is important is that a way has been found for the legal
systems to work together in a more supportive and mutually accountable manner
than previously.

The keys to successful implementation of this method are a refusal to privilege
the state over non-state systems without a good reason, creative thinking about
possible relationships for the systems and mutual-adaptation possibilities, the
need for continual empirical research using a participatory method, the adoption
of an incremental approach and the desirability of robust public debates and
participation throughout the implementation process. Further, in addition to
employing a pluralist theory that pays equal attention to state and non-state
systems, it is important to use a pluralist or grassroots methodology such as has
been adopted in this study. A pluralist methodology takes as its field of inquiry
all legal orders and investigates them using whatever avenues for research are
available: documentary analysis, interviews, observations, conferences, and so
on. The aim is to creatively blend different research techniques so as to discover,
as well as possible, all of the factors affecting the management of conflict in a
particular jurisdiction.

It is hoped that combining such a pluralist theory and methodology will assist
any jurisdiction’s justice system to become one that, in the words of one
respondent, is ‘a bird that flies with two wings’.
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[Fiji]:s 299).
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28  Selznick, Philip 1992, The Moral Commonwealth: Social theory and the promise of community, p. 338.
29  Selznick (ibid., p. 322) states, ‘The chief virtue of integrity is fidelity to self-defining principles. To
strive for integrity is to ask: What is our direction? What are our unifying principles? And how do
these square with the claims of morality?’
30 This issue was discussed in more detail in the context of Model 5 in Chapter 7.
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34 Woodman, ‘Customary law in common law systems’, p. 31.
35 See the discussion about Model 5 in Chapter 7, where this issue is examined.
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